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CANYON COUNTY DEVELOPMENT SERVICES DEPARTMENT

111 North 11™ Avenue, #310, Caldwell, ID 83605
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Revised 12/6/23



APPEAL OF DECISION

CHECKLIST

GENERAL APPEAL PROCEDURE CCZO - Section 07-05-05 or 07-05-07

THE FOLLOWING ITEMS MUST BE SUBMITTED WITH THIS APPLICATION TO BE DEEMED
COMPLETE (PLEASE CHECK OFF THE ITEMS REQUIRED):

Description Applicant Staff
Master Application completed and signed v '{W
Letter of Intent/Statement of Reason Ny WD

Fee: $600.00

**Fees are non-refundable**

*DISCLAIMER: The subject property shall be in compliance with the public nuisance ordinance, the
building code and the zoning code before the Director can accept the application.

CANYON COUNTY DEVELOPMENT SERVICES DEPARTMENT
111 North 11™ Avenue, #310, Caldwell, ID 83605
zoninginfo@canyoncounty.id gov - Phone: 208-454-7458
Revised 3/21/23




January 3, 2024

HAND DELIVERED

Commissioner Zach Brooks
Commissioner Brad Holton
Commissioner Leslie VanBeek

Canyon County Board of Commissioners
1115 Albany Street

Caldwell, ID 83605

c/o Development Services Department
Room 310

111 N. 11th Avenue

Caldwell, ID 83605

RE: Notice of Appeal for CU2022-0036, AK Feeders

Dear Commissioners:

Pursuant to Canyon County CAFO Ordinance 08-01-16, herewith is our written notice of appeal
for the above-listed Conditional Use Permit approved by the Planning & Zoning Commission
(“Commission”) on December 21, 2023. On behalf of ourselves and the other local property-
owning citizens (“Citizens”) in opposition to the permit, we are appealing this decision on
several grounds, including, but not limited to, those outlined below.

The Citizens are all affected persons, as defined by Title 67, Chapter 65, idaho Code. We stand
to be directly affected by the establishment of this CAFO with 3,700 head of cattle near our
properties. These effects include, but are not limited to, increased truck traffic creating an
impact to surrounding property owners, an increase in nitrates creating an additional impact to
domestic wells of area property owners, an increased facility footprint creating public health
and environmental impacts to Citizens, and reduced property values.



{see attached #2-4):

(1) Citizens’ statutory rights to the use and enjoyment of our properties were violated by
approving this new CAFO to be located next to our homes and properties. The Idaho Supreme
Court has held that “substantial rights” in the context of Idaho Code Section 67-5279(4), which
governs agency action, are “harmed when (1) property values are impacted; or (2) there is
interference with the use and enjoyment of property.” Hungate v. Bonner Cty., 458 P. 3d 966,
972 (2020) (citations omitted). The Idaho Legislature explicitly finds that “(c)onfined animal
feeding operations increase social and environmental impacts in areas where these facilities are
located.” 1.C. Section 67-6529B. The AK Feeders CAFO will diminish both the value and the use
and enjoyment of our properties, among other social and environmental impacts. The smells,
coming from ammonia and other air pollutants, along with the water pollution coming from the
site, will create a public nuisance. Odors and flies from the CAFO will make it impossible to use
our outdoors. Impacts to the Snake River, already occurring, will become worse. No one will
want to live next to this facility, thus driving land values down further.

Further to the paragraph above, Citizens placed into the Record (see exhibit #1) a copy of that

August 18, 2022 District Court Order (Amended Memorandum Decision and Order Granting
Petitioners’ Petition for Judicial Review - Case No. CV14-21-10123) referencing the Idaho

Supreme Court precedent on “substantial rights” from a previous CAFO proceeding (CU2020-
0001, Peckham Road Trust) for a CAFO located near the AK Feeders site, yet the Commission
disregarded the Idaho Supreme Court precedent information they had been provided with and
approved the AK Feeders permit. In the District Court’s Order citing Hungate v. Bonner County,
the Court stated:

“The Idaho Supreme Court has not established a bright line test governing whether a
petitioner’s substantial rights have been violated. Id., The Court, however, has previously
held that substantial rights were harmed when property values are impacted or there is
interference with the use and enjoyment of property. Id. (citing Price v. Payette Cty. Bd. Of
Cty. Comm’rs, 131 Idaho 426, 431, 958 P.2d 583, 588 (1998) (recognizing prejudice to a
substantial right and vacating a board decision because it could impact property value or the
petitioners’ use and enjoyment of their land)). “The nature of the proof required to establish
such prejudice is aptly shown by reference to other cases from (the Idaho Supreme Court”).”



The District Court further stated, “The Idaho Legislature finds that (c)onfined animal feeding
operations increase social and environmental impacts in areas where these facilities are
located.” 1.C. Section 67-6529B.”

The Commission’s 12/21/23 FCO (“FCO”) states on page 13 item (9), “T...there was not evidence
in this record that demonstrated loss of property values”. As stated above, the Idaho Supreme
Court precedent states ” The nature of the proof required to establish such prejudice is aptly
shown by reference to other cases from (the Idaho Supreme Court).” (emphasis added). At
the November 16, 2023 P&Z Hearing, Citizens provided both written and oral testimony
regarding the prejudice to their substantial rights that included concerns about environmental
and health impacts, nitrates in ground water and drinking water wells, and other water quality
impacts, as well as negative impacts on their property values, siting this Supreme Court
precedent and informing the Commission that, based on said Idaho Supreme Court precedent,
the Commission had no legal authority to knowingly violate citizens’ substantial rights, yet the
Commission disregarded Citizens’ testimony and the Idaho Supreme Court precedent and
approved this AK Feeders permit, thus violating Citizens’ Constitutional right to the use and
enjoyment of their property and allowing the destruction of their property values.

(2) In addition, the Commission violated Canyon County CAFO Ordinance 07-05-01 that states:

“07-05-01: NOTICE PROCEDURE:

(1) Notice Procedures: Notice shall be given for all proceedings in accordance with Idaho
Code sections 67-6509, 67-6511 and 67-6512, as applicable, except as provided for in
subsection (2) of this section...”

Citizens were not given Notice “for all proceedings”. The FCO was signed by Vice Chairman,
Brian Sheets on December 21, 2023 outside the view of the public because Citizens were not
Noticed of any “proceeding” where the signing of this FCO was to take place.

(3) Also, the Record shows that the Commission further violated Citizens statutory rights by
violating Canyon County Zoning Ordinance 07-01-15(3) the Neighborhood Meeting law shown
below:

“07-01-15: NEIGHBORHOOD MEETINGS:

(1) Applicants shall conduct a neighborhood meeting for any proposed variance, conditional
use, zoning ordinance map amendment, expansion, or extension of nonconforming uses
requiring a public hearing.



(2) It shall be the sole duty of the applicant to provide written notice to all property owners
or purchasers of record owning property within six hundred feet (600') of the exterior boundary
of the property subject to the application. Notice of a neighborhood meeting shall be in
addition to, and not combined with, notices already required by this chapter, and shall include
the date, time, location and purpose of the meeting.

(3) The purpose of the neighborhood meeting shall be to review the proposed project and
discuss neighborhood concerns, if any....”

B. Violation of Citizens’ Due Process rights:

Contrary to the strange statements for an FCO made in the FCO (twice) that “due process of law
was provided to all persons present to testify”, the Record shows that the due process rights of
Citizens was violated. Issues include, but are not limited to:

(1) Although a motion was put forward and a vote taken by the P&Z Commissioners to allow
late exhibits into the P&Z Hearing Record (“the Record”), no such motion was even entertained,
nor a vote taken, to allow the sworn, written testimony of Citizens who testified at this hearing
to be entered into the Record.

(2) A written request duly submitted to the Development Services Department (“DSD”) by
Citizens before the final filing date of October 28, 2023, requested that County-held records
from a previous CAFO permit hearing (CU2020-0001, Peckham Road Trust CAFO) and
subsequent District Court proceeding (CV14-21-10123, Petitioners v Canyon County) be entered
into the Record for review by the Commission prior to their 11/16/23 hearing. Said case
records had previously been electronically submitted by DSD to the District Court for case no.
CV14-21-10123 and would have simply required a push of a button to enter them into the
P&Z’s 11/16/23 Hearing Record. This request for submission into the Record of these County-
held records was ignored by DSD and the Commission and these records were not entered into
the official Record. As a result, Citizens were denied their right to utilize these County-held
records in furtherance of their testimonies at the 11/16/23 hearing. These records included,
among other documents, Idaho State documents regarding CAFOs and many prestigious studies
done by national organizations regarding CAFOs.



C. Additional Reasons for Appeal of the Decision;

(1) In approving this permit, both DSD and the Commission did not require the exhaustive
research of the environmental risk for a HIGH RISK designation of this potential CAFO, as
determined by the Site Advisory Team.

(2) The September 14, 2023 CAFO Site Advisory Team Report rated the AK Feeders proposed
new CAFO as HIGH RISK, the highest cautionary rating for a proposed CAFO site, yet the
Commission did not call for an independent water quality testing for the wells on the AK
Feeders site before approving their permit. The parcel of land in which this CAFO site would be
located is 200 feet from the Snake River and there is a drain at the corner of this parcel that
carries drainage water year-around from the AK Feeders parcel into the Snake River.
Shockingly, recent data from water quality testing coming off this parcel site shows significant
pollution, including highly toxic-levels of nitrates near and above 10 mg/L, dissolved solids, and
fecal coliform (see attachment #5)

(3) The Canyon County High Nitrate Priority Zone Maps used by DSD for the 11/16/23 Hearing
to confirm their conclusion that the AK Feeders site is not in the High Nitrate Priority Area and
therefore there are no toxic nitrates in the aquifer are flawed. There are no State test wells
near the AK Feeders site where tests would have revealed the nitrate levels and included this
site in the High Nitrate Priority Zone maps. These maps show no High Nitrate values for 31252
Peckham Road, Wilder and 31453 Peckham Road, Wilder (well samples). Independent lab
testing done from domestic wells at these addresses showed high nitrate values. The FCO
states in Chapter 6, Natural Resources, Component page. 8, that the AK Feeders site lies 3,300
feet west and down gradient from the identified Nitrate Priority Area (see attached #5 A-D).

(4) DSD and the Commission did not comply with the 10/24/23 letter from the State
Department of Environmental Quality (“DEQ”) found in the Record instructing DSD and the
Commission to contact DEQ to discuss the potential requirement for this CAFO to apply for an
ldaho NPDES permit. As a result, the Commission put no Condition on their permit regarding
the need for an Idaho NPDES permit with instructions to provide the County with copies of any
yearly reporting requirements (see attachment #6).

(5) The Commission’s decision erroneously finds and concludes that CU2022-0036, AK Feeders,
is consistent with the Canyon County Comprehensive Plan (the “Plan”). A detailed rebuttal to
this conclusion will be provided at the Board’s public hearing, however, below are a few
examples:



-Page 1, item (1) c. states, “Every use which requires the granting of a conditional use permit is
declared to possess characteristics which require review and appraisal by the Commission to
determine whether or not the use would cause any damage, hazard, nuisance or other
determent to persons or property in the vicinity”. As stated above, the Commission did not
demand independent water quality testing of the wells on the AK Feeders site before approving
their permit yet, as stated above, recent data from water quality testing coming off the AK
Feeders site parcel shows significant pollution, including highly toxic levels of nitrates near and
above 10 mg/L, dissolved solids, and fecal coliform. The already existing contamination to the
aquifer in this area combined with the Commission’s now approved addition of a 3,700 head
CAFO on top of it, will contaminate the aquifer further and with it the properties of local
Citizens in violation of their Constitutional right to the use and enjoyment of their properties.

-Page 4, Findings (2) Chapter 1: Property Rights Component. The Commission found that “the
hearing and notifications were consistent with the requirements of the law and that the
applicant and property owners were provided due process of law by the nature of these
proceedings”. As we have shown above, this is not the case.

-Page 5, (3) Chapter 2: Population Component. The Commission found that “...There is no
evidence to suggest that population growth trends are occurring in this area of the county”.
Because the records discussed above that the Citizens requested to be placed into this Record
were ignored by DSD and the Commission, Citizens were denied their right to provide
documented evidence that this statement regarding growth trends in this area is misleading.
Those documents for CU2020-0001 discussed above that were denied to Citizens to use in their
testimonies included the FCO from the previous P&Z Commission denying that permit. In those
documents is data proving that within 3 miles of this AK Feeders site County officials have
approved over 200 platted lots indicating a “trend” for growth in this area of the County. Also,
a copy of this P&Z FCO for CU2020-0001 was put into the AK Feeders official Record by Citizens
before the 11/16/23 Hearing so the Commission had this data before making their flawed
finding on the AK Feeders FCO that there is no evidence of population growth trends in this
area of the county.

-Page 6, (5) Chapter 4: Economic Development Component. The Commission found that,
“...The applicant asserts that the CAFO will create jobs....”. There was no evidence provided by
the applicant to support the Commission’s finding.

(6) The new proposed AK Feeders Site plan map and the Site Team Report both describe future
expansion of this CAFO. The potential of even greater degradation of our water, air, and other
environmental issues regarding any expansion was not addressed by the Commission (see
attached #7)



The criteria for approving a conditional use permit are set forth in the Canyon County Zoning
Ordinance. In relevant part, they include whether the proposed use is consistent with the
comprehensive plan, whether it will be injurious to other property in the immediate vicinity
and/or negatively change the essential character of the area, and whether there will be undue
interference with existing or future traffic patterns.

Because this AK Feeders land use is not consistent with the comprehensive plan; this proposed
land use will be injurious to our properties in the immediate vicinity; it will change the essential
character of the area; and there will be undue interference with traffic patterns, we look
forward to a Board public hearing to discuss vacating this AK Feeders’ permit and the denial of
this land use in our area.

In addition, we present this notice of appeal as a result of our statutory and Constitutional
rights also being violated.

Citizens reserve the right to assert additional issues on appeal to the Canyon County Board.

Sincerely,

'&Z?/ﬂ// (/L ([7%/ (//2( — \\ m o~
Debra L. Cardoza Danny W. Cardoz o~
31252 Peckham Road, Wllder ID 83676 31252 Peckham Road, Wilder ID 83676
attachments
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October 27, 2023
HAND DELIVERED

Planning & Zoning Commissioners

Canyon County

c/o Canyon County Development Services Department
111 N. 11th Street, #310

Caldwell, ID 83605

RE: CU2022-0036 AK Feeders’ Request for Conditional Use Permit
Dear Commissioners:

Attached you will find the August 18, 2022 District Court’s Amended Memorandum Decision
and Order Granting Petitioners’ Petition for Judicial Review striking down the decision by the
previous Canyon County Board (VanBeek, White, & Smith) to allow the addition of 6,000 head
of cattle to a feedlot owned by Peckham Road Trust located nearly next door to AK Feeders’
proposed site, about 5 minutes away.

You will see on the District Court’s Order, on page 14 beginning at item “D. Petitioners Have
Shown Prejudice to Their Substantial Rights” and continuing on to page 17, why the Court ruled
in favor of Petitioners. The Petitioners’ May 31, 2022 Reply Brief that lead to the District
Court’s Order is also attached. It is important to note that the previous Board and the Canyon
County Prosecuting Attorney’s office did not dispute the District Court’s ruling because they did
not file a Request for Reconsideration with the District Court nor did they file an appeal with the
Idaho Supreme Court, precipitating the Court’s Remittitur that is also attached.

Also attached is the DENIAL by the previous P&Z Commissioners dated March 4, 2021 to the
Peckham Road Trust request to add 6,000 head of cattle to their site. DSD Staff had also
recommended denial of Peckham’s proposal. Note the items the P&Z Commissioners cited in
their DENIAL that established why the proposal was not consistent with the Comprehensive
Plan.

The similarities in the findings by the State Siting Team for both the Peckham Road Trust
proposal, struck down by the District Court, and the AK Feeders’ proposal are striking, they
could be identical twins, with one glaring difference even more problematic for AK Feeders, the
CAFO Site Advisory Team’s report designated the AK Feeders’ proposed project as “High Risk”
versus the Medium Risk finding for Peckham.



A comparison of page 16 of the Court’s Order and the Site Team Report for AK Feeders shows
many similarities between the Team’s reviews of both Peckham and AK Feeders. For instance,
the mean nitrate level in groundwater within a 5-mile radius is virtually identical at 5.3mg/L and
the percentage of wells over 5 mg/L of nitrate within a 5-mile radius is 25%-35%. The

AK Feeders’ Site Team review found 4 “High Risk Factors” that reveal that allowing either 6000
head of cattle (on the only plan shown to the neighbors in AK Feeders’ Neighborhood meeting)
or the nearly 4,000 head of cattle (now shown on a totally different plan on the County’s Land
Hearings web page for a November 16, 2023 Hearing that AK Feeders’ neighbors know nothing
about) on this site would be disastrous because the soil is so porous the cattle waste would
easily and quickly go directly into, and further destroy, the aquifer that is next to the Snake
River.

On page 15 of the Court’s Order, the District Court Judge stated, “...The (Supreme) Court,
however, has previously held that substantial rights were harmed when property values are
impacted or there is interference with use and enjoyment of property. Id. (citing Price v. Payette
Cty. Bd., of Cty. Comm’rs, 131 Idaho 426, 431, 958 P.2d 583, 588 (1998) (recognizing prejudice to
a substantial right and vacating a board decision because it could impact property value or the
petitioners’ use and enjoyment of their land))“, and “The nature of the proof required to
establish such prejudice is aptly shown by reference to other cases from (the Idaho Supreme
Court”. The Judge went on to confirm findings from the Idaho Legislature by stating, “The Idaho
Legislature finds that confined animal feeding operations increase social and environmental
impacts in areas where these facilities are located”.

The Court found that citizens’ Constitutional rights to the “use and enjoyment of their property”
would be violated by the Peckham proposal to add 6,000 head of cattle near their properties
and the property values would be destroyed so the Court vacated and made null and void the
Board'’s decision to allow that proposed use. This AK Feeders’ proposed plan is virtually a
carbon copy of the Peckham proposal and would be disastrous for citizens living nearby who
have been here long before Mr. DeBenedetti appeared. Whether the AK Feeders’ plan is for the
6,000 head of cattle that they showed us at their Neighborhood Meeting or the plan we now
see posted on the County’s website that no local property owners know anything about calling
for almost 4,000 head with, as the Site Team states on top of page 3 of their report “...if/when
the facility expands”, would violate of the Constitutional right to “the use and enjoyment” of
our properties and our property values.



By copy of this letter to DSD Staff, we ask that the following documentation be put into the
AK Feeders County Record (CU2022-0036) for reference and review by the P&Z Commissioners:

1) all documentation in County file CU2020-0001 - Peckham Road Trust

2) Petitioners vs. Canyon County, case # CV14-21-10123, all documents in the County legal file
for this case

Our Constitution and the Idaho Supreme Court have spoken. Canyon County does not have the
right or authority to violate our Constitutional right to “the use and enjoyment of our property”
or to destroy our property values that would happen if this land use was approved. As a result,
we, as property owners and citizens living near this AK Feeders’ proposed land use DEMAND
that you DENY AK Feeders’ Application and proposed land use.

Sincerely,

Jurd Dl Wl Codea
Susan Isaak Debbie Cardoza —
31492 Red Top Road, Wilder, ID 83676 31252 Peckham Road, Wilder, ID 83676
Attachments:

RE: Peckham Road Trust issue:
\/ P&Z Commissioners’ DENIAL FCO of CU2020-0001 — Peckham Road Trust
-Petitioners’ Reply Brief to District Court (Case CV14-21-10123)
-Amended Memorandum Decision and Order Granting Petitioners’ Petition for Judicial Review
from District Court (Case CV14-21-10123)
\ | -District Court Remittitur (Case CV 14-21-10123)



Attachiust # [ Cod.

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Petitioners’ names have been
removed for privacy. Copies of
the original document can be
obtained from Canyon County.

Petitioners,

VS.

CANYON COUNTY, a political subdivision of
the State of Idaho, acting through the CANYON

COUNTY BOARD OF COUNTY
COMMISSIONERS,

Case No. CV14-21-10123

Respondent.

- PETITIONERS’ REPLY BRIEF

On appeal of final actidn by the Canyon County Board of County Commissioners

Before the Honorable Judge Gene A. Petty

Norman M. Semanko, ISB #4761
PARSONS BEHLE & LATIMER

800 West Main Street, Suite 1300
Boise, ID 83702

Telephone: 208/562-4909

Email: NSemanko@parsonsbehle.com
Attorney for Petitioners

Todd Lakey

BORTON-LAKEY LLAW OFFICES

141 E. Carlton Avenue

Meridian, ID 83642

Telephone: 208/908-4415

Email: todd@borton-lakey.com

Attorney for Applicant/Intervenor Peckham)|
Road Trust .

/

4856-4930-2303.v2

Bryan F. Taylor; Zachary J. Wesley
CANYON COUNTY PROSECUTING ATTORNEY
11115 Albany Street

Caldwell, ID 83605

Telephone: 208/454-7391

Email: pacivilmail@canyoncounty.id.gov;
civilefile@canyoncounty.id.gov

Attorneys for Respondent
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L ADDITIONAL ARGUMENT

Respondent Canyon County and Intervenor/Applicant Peckham Road Trust attempt to
convince this court that the Board of County Commissioners’ Decision in this matter is legally
sound, despite the significant deficiencies identified by the Petitioners. They also make an effort
to convince the court that none of the 32 individual Petitioners in this matter have any substantial
rights that have been prejudiced by the Board’s Decision to authorize a significant expansion of
the existing feedlot. These arguments fall short of the mark, requiring that the Decision be vacated

and that the matter be remanded for further proceedings.

A. The Decision’s Required Findings and Conclusions Cannot be Inferred by the
Court.

In response to Petitioners’ Opening Brief, Canyon County readily admits that there is a
“deficiency in the written findings” of the Board — namely that the Decision contains no finding
that the proposed use is consistent with the County’s Comprehensive Plan. Respondent’s Brief at
3. The Applicant begrudgingly acknowledges this, as well. Intervener/Applicant’s Response Brief
at 19. A determination that the proposed use is consistent with the Comprehensive Plan is required
for the approval of a conditional use permit under Canyon County’s Zoning Ordinance. CCZO §
07-07-05 As a result, this deficiency is fatal to the Board’s Decision.

The County urges the court to nonetheless uphold the Decision on the basis that its
omission of the required finding is “a scrivener’s error” or a “minor flaw.” Respondent’s Brief at
5, 8. The Applicant similarly labels this legal deficiency as a “negligible defect” or a “scrivener’s
error.” Intervener/Applicant’s Response Brief at 9. However, a scrivener’s error is a type of error
that is absolutely clear, such as a typographical mistake, clerical error or unintentional addition or

omission of a word, altering the meaning of a document. www.definitions.uslegal.com;

www. vourdictionarv.com. That is not what occurred here.

PETITIONERS’ REPLY BRIEF - Page 1
4856-4930-2303.v2



The Decision completely fails to make any finding as to whether — let alone how — the
proposed use is consistent with the Comprehensive Plan. This glaring omission cannot stmply be
ignored by the court. And the court cannot - as suggested by both the C ounty and the Applicant -
make this finding for the County. “It is not the role of the reviewing court to scour the record for
evidence which may support the decisionmaker’s implied findings and legal conclusions.” Jasso
v. Camas County, 151 Idaho 790, 795, 264 P.3d 897, 902 (201 1); see also Crown Point
Development v. City of Sun Valley, 144 Idaho 72, 156 P.3d 573 (2007) (remanded to make proper
factual findings). Such circumstances, constitute a failure to provide a reasoned statement for
decision, contrary to the requirements of 1.C. § 67-6535. I/d. “Failure to identify the nature of
compliance . . . with express approval standards or failure to explain compliance . . . with relevant
decision criteria shall be grounds for invalidation of an approved permit or site-specific
authorization.” I.C. § 67-6535(2)(a).

B. The Board Failed to Recognize its Discretion to Address Concerns with “Open
Water.”

In its response, the County proclaims: “This is not 977 Lusk.” Respondent’s Brief at 7.
However, the Board’s failure to recognize its discretion to include conditions specific to the
concerns raised about the “open water” on the subject property is exactly like the circumstances in
917 Lusk, LLC v. City of Boise, 158 Idaho 12, 343 P.3d 41 (2015) (reversing and remanding
decision to grant conditional use permit for failure to recognize discretion to impose conditions
beyond minimum standards). In that case, the singular issue was whether Boise’s City Council
recognized the discretion that it had to place conditions on parking, beyond those contained in its
ordinance. Here, the parallel question is whether the Canyon County Board understood the
discretion that it had to impose conditions on the “open water” that exists on the subject property.

It 1s clear that it did not.
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Critically, the Board’s Decision did not identify either 1.C. § 67-6512(d) or CCZO § 07-
07-17 as decision criteria, both of which provide authority for the County to regulate “open water,”
beyond the minimum requirements of the CAFO Ordinance. The Decision incorrectly concluded
that the permit must be granted if the CAFO Ordinance was met. R p. 2876.

Setbacks from “open water” canal segments or monitoring of water quality to ensure that
waste does not drain into those waters were both raised as potential mitigation measures by the
Board during the proceedings. Contrary to the County’s argument that there was no basis for such
conditions being considered, the CAFO Siting Team Report identified this risk factor. R pp. 2877,
2883. It was also raised in written public comments to the Board. R pp. 2773-74 (noting that waste
ponds would drain into open canal segments). However, the input provided by staff made clear -
erroneously — that the CAFO Ordinance, including the requirement that the Applicant need only
comply with state and federal law, wholly addressed those “open water” issues. There was no room
for the suggested mitigation measures. Aug. 2,2021 Trp. 6,L. 6-25,p. 16, L. 23 —p. 18, L. 21; R
p. 2870. As a result, the Board failed to comprehend the discretion that it had to impose setbacks
or monitoring requirements on the open canal segments.

Canyon County and the Applicant argue that the Board’s imposition of other types of
conditions serves as proof that it understood the discretion that it had. It simply chose not to
exercise that discretion when it came to dealing with the “open water” issue. Respondent’s Brief
at 9. However, this runs contrary to the discussion that occurred on the record between the Board
and County staff, specific to the “open water” issue. Again, this is very similar to the parking
discussion that occurred between the City of Boise and its staff in 977 Lusk. In both instances, the

decisionmaker was erroneously led to believe that it had no discretion over that particular issue.
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Compounding the problem here is that there is no reasoned, written explanation of the
Board’s supposed decision not to exercise the Board’s discretion to address the “open water” issue.
Without the written explanation required by 1.C. § 67-6535(2), it is not possible for the court to
conclude that the Board has “perceived the issue in question as discretionary” or that it “acted
within the outer limits of its discretion and consistently with the legal standards applicable to the
available choices, and reached its own decision through an exercise of reason.” Krempasky v. Nez
Perce Cnty. Planning & Zoning, 150 Idaho 231, 237, 245 P.3d 983, 989 (2010) (quoting Haw v.
Idaho State Bd. of Med., 143 1daho 51, 54, 137 P.3d 438, 441 (2006)).

In response to the concern that the Decision provides only that the CAFO expansion
“should avoid impacting the historic landfill to prevent any impact to human health &
environment” (R p. 2879), rather than making the condition mandatory, the County and the
Applicant blame the Siting Report. Intervener/Applicant’s Response Brief at 34. However, the
Siting Team was making a recommendation to the County, which explains the Report’s use of the
word “should.” To accept that recommendation, the County needs to make the condition
mandatory, through use of the word “shall” or “must,” as it did for all other approved conditions.
R pp. 2877-79. This abuse of discretion by the Board needs to be addressed on remand.

The County and the Applicant failed to respond to the Petitioners’ argument that the
Decision did not require any financial assurance from the Applicant for the expanded CAFO,
despite the large financial costs that could be required to correct potential problems, including the
“very costly” removal and proper disposal of all found waste from disturbing the landfill, as noted

by the CAFO Siting Team. R p. 2884. This is a further abuse of discretion.

Again, the specific impacts to property owners in the vicinity were not adequately

addressed by the Board, despite the fact that such injury must be avoided to approve a conditional
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use and that authority exists to impose additional conditions. CCZO § 07-07-01 (higher standards

of site development may be required “in order to assure that the proposed use will be compatible
with other property and uses in the vicinity”); CAFO Ordinance § 08-01-05 (“The provisions of
this article are minimum standards™); 1.C. § 67-6512(d)(7) (authorizes conditions requiring more
restrictive standards than those generally required in an ordinance). The Idaho Supreme Court has
made clear that such limited action constitutes an abuse of discretion. 917 Lusk, 343 P.3d at 45-47
(2015). That is certainly the case here.

As a result, the Board’s Decision must be reversed and remanded.

C. The Decision did not Consider the City of Wilder Area of Impact.

The County and the Applicant respond that it was sufficient that the Decision provided an
“acknowledgment” and “called out” the City of Wilder’s Area of Impact designation for the subject
property. Respondent’s Brief at 11; Intervener/Applicant’s Response Brief at 39. Of course, this

falls far short of the ordinance, which requires that “Canyon County shall give consideration to the

city’s comprehensive plan map designations when evaluating development requests within the
Wilder area of city impact.” Wilder City Area of Impact Ordinance § 09-17-15(1).

To take into consideration means “to bear in mind; consider; deliberate.” Colliers English
Dictionary (12" Ed. 2014); Webster’s College Dictionary (2010). The Board’s Decision does not
indicate that any of these things were done with the City’s Area of Impact designation for the
subject property, thereby running afoul of 1.C. § 67-6535(2).

The Applicant attempts to evade this shortcoming by arguing — as an additional issue raised
in this judicial review action — that the Petitioners do not have standing to raise it.
Intervener/Applicant’s Response Brief at 35-38. For this proposition, the Applicant first argues
that the Petitioners cannot stand in the shoes of the City of Wilder. The Petitioners are doing no

such thing. They have a right, pursuant to LLUPA and the Idaho APA, to challenge the County’s
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Decision. That is not dependent upon the City of Wilder. The issue was separately raised to the

Board by one of the Petitioners. R p. 1595.

In addition, the Applicant argues that the Petitioners do not have standing under Coalition
for Agriculture’s Future v. Canyon County, 160 Idaho 142, 369 P.3d 920 (2016). However, the
reliance on this case is badly misplaced. The case did not involve judicial review of an agency
decision under the APA. It was an action filed under the Uniform Declaratory Judgment Act. Id.
at 143-44. Accordingly, it does not address the issue of who an “affected person” entitled to judicial
review is within the meaning of the APA. The decision precluded a party who could have appealed
an adverse zoning decision through judicial review from later challenging the decision by bringing
a declaratory judgment action. /d. at 147. That does not describe the instant case at all, where
Petitioners have filed a timely petition for judicial review, pursuant to the APA. In fact, the
decision recognized that an adjacent property owner suffered a particularized injury due “to
detrimental dust, noise, and traffic” created by the proposed activity, sufficient to demonstrate a
particularized harm. Id. That is very similar to the harm alleged by many of the Petitioners here.

So long as the Petitioners demonstrate prejudice to their substantial rights — an issue which
is further addressed below, they have the ability to bring an APA action. This includes
consideration of whether the Board’s Decision was consistent with the law, including the County’s
ordinances, of which the Wilder City Area of Impact Ordinance is one. The Applicant’s attempt
to argue that the Petitioners do not have standing to raise this issue is misplaced.

Because the Decision does not contain an explanation of the Board’s consideration of the
City’s Area of Impact designation for the subject property, it must be reversed and remanded.

D. The Petitioners Clearly have Substantial Rights that Stand to be Prejudiced.

To receive relief, the Petitioners must show real or potential prejudice to their substantial

rights. Hawkins v. Bonneville Cnty. Bd. Of Comm 'rs, 151 1daho 228, 233, 254 P.2d 1224, 1229
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(2011). The County and the Applicant claim that the Petitioners have failed to make this showing.
In particular, the Applicant claims that the Petitioners only made general arguments in their
testimony and comments, not specific to the proposed CAFO expansion. Intervener/Applicant’s
Response Brief at 42. This is simply incorrect.

The Applicant points to Hungate v. Bonner County, 166 Idaho 388, 458 P.3d 966 (2020)
to support it argument that the Petitioners do not have substantial rights that stand to be prejudiced.
However, the case is easily distinguished. In Hungate, the Court found that there was “no
additional harm in granting” the requested variance, when the buildings had been there for twenty
years. Id. at 968. Great weight was placed on this fact. /d. at 972. The same cannot be said about
the proposed CAFO expansion in this case, which proposes to double the number of permitted
livestock from what is currently allowed. In addition, there was no evidence in the record to support
the claims of potential impacts in Hungate. Id. at 973-74.

In this matter, there are 32 individual Petitioners. Ample evidence exists in the record
regarding the potential to impact the substantial rights of those parties, thereby satisfying the
“something more” test of Hungate. Id. at 972. Following is a summary of those potential impacts.

Petitioner Brenda Abbott submitted written comments that the expanded CAFO would
adversely impact her irrigation right-of-way, that disturbance of the landfill site could cause
impacts to her property, and that waste ponds draining into the open canal segments on the subject
property would run in front of her home. R pp. 1364-81, 2760, 2773-74.

Petitioner Paul Chismar commented that leaching of waste into the groundwater from the
expanded CAFO could impact his drinking water well. R p. 2757.

Petitioner Angela Galloway commented about potential impacts to her property from the

CAFO expansion’s potential disturbance of the abandoned landfill. R pp. 1325-28.
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Petitioner Merle Hammons provided detailed, specific comments that he lives “across the
street” from the proposed CAFO expansion and shared test results showing that his drinking water
well is already “approaching maximum concentration of 10.0 mg/L” of nitrates, which is likely to
increase with the expansion. He also expressed concerns about his property value potentially
decreasing by 50-90%. R pp. 1123, 1357-58, 1571, 1599.

Petitioners Dennis and Stacie Harvey commented that they live just west of the proposed
expansion, which will result in increased noise, odors, and traffic on and near their property, and
an increase in nitrates in the groundwater that supplies their drinking water well, which is tested
regularly. They also expressed concerns about the reduction in property values that would result
from all of these increased impacts. R pp. 1569, 2753.

Petitioner Shari Hastings provided comments about the increased noise, odor, flies, and
dust that would occur on her property, one mile away, as a result of the CAFO expansion, as well
as impacts to her drinking water well and property values. R pp. 1344, 1536, 2532, 2548.

Petitioners Stephen and Mary Lou Kaplan commented that the noise and smell from the
CAFO expansion 1.3 miles from their property “would make any outdoor activity impossible” and
“would negatively impact our neighborhood.” R pp. 1542, 1546.

Petitioners Gregory and Elizabeth Liefer are “property owners located 300 yards” from the
proposed CAFO expansion who built their retirement home there in 2016. Their comments
detailed increased odors from the expansion, as well as increased road usage, damage and safety
hazards associated with the expanded CAFO. In addition, the Liefers commented on potential
impacts to their residential well, surface runoff from the site, and potential dumpsite disturbance

impacts. All of this will cause reduced property values for them. R pp. 1341-43.
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Petitioner Francisco Rodriguez lives adjacent to the proposed CAFO expansion and his
comments detailed potential impacts to his domestic well, R pp. 1348-1350, 1823, 2561, 2567.

Petitioner Kent Vaughters commented that his property is “within about 100 feet” of the
proposed expansion and that smells from the site will increase on his property. R p. 2650.

The Petitioners are all affected persons, as defined by Title 67, Chapter 65, Idaho Code.
They have been injured and had their fundamental rights violated by the Board’s Decision. These
residents live in close proximity to the CAFO and are all injured by the Decision. The Petitioners
stand to be directly affected by the expansion of the CAFO from the 6,000 head of beef cattle to
12,000 head and from the current nine (9) parcels (totaling 113 acres) to 13 parcels (totaling 183
acres). As detailed above, there is substantial evidence in the record of the potential prejudice to
the Petitioners’ substantial rights resulting from the Board’s Decision to grant the conditional use
permit, thereby satisfying the Hungate test.

E. Petitioners are Entitled to Attorney Fees; the Applicant is Not.

The Petitioners renew their request for attorney fees in this action, pursuant to Idaho Code
§ 12-117. The statute allows for an award of attorney fees in any proceeding involving as adverse
parties a political subdivision and a person, if the court finds that the non-prevailing party acted
without a reasonable basis in fact or law.

As explained above, the Board did not make required factual findings in it Decision. It
failed to recognize the discretion that it had to impose certain, additional conditions to protect
property owners in the area. And the Board failed to consider the City of Wilder’s Area of Impact
designation, as required by the County’s own ordinance. The County could have addressed these
shortcomings by acting upon the Petitioners’ request for reconsideration, but it failed to do so. The
Board has therefore acted with no reasonable basis in approving the Application, thereby entitling

the Petitioners to attorney fees under Idaho Code §12-117.
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Conversely, the Applicant is not entitled to attorney fees in this matter. As a threshold
matter, the Applicant is not likely to be the prevailing party. Even if so, the Applicant is not adverse
to the County and is therefore not eligible for attorney fees under Idaho Code §12-117. And the
Petitioners’ positions in this matter are not obviously unreasonable, frivolous, or without
foundation, thereby precluding an award of attorney fees under Idaho Code § 12-121.

Canyon County has not requested attorney fees and is not entitled to the same.

II. CONCLUSION

For the reasons set forth above, the Petitioners respectfully request that the Board’s
Decision approving the Application be vacated and rendered null and void, and further that they
be awarded reasonable attorney fees and costs.

The Petitioners renew their request for oral argument on their Petition for Judicial Review.

DATED this 31% day of May, 2022.
P'ARSONS BEHLE & LATIMER

=

Norman M. Semanko
Attorneys for Petitioners
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On November 12, 2021, Petitioners

i (collectively “Petitioners™) filed a Petition for Judicial
Review. Petitioners filed their Opening Briet'on April 11, 2022. Respondent Canyon County and
intervenor/Applicant Peckham Road Trust filed separate Response Briefs on May 9, 2022, On
May 31, 2022, Petitioners filed their Reply Brief. The Court heard oral argument from the parties
on June 24, 2022, and took the matter under advisement.
I. BACKGROUND

Peckham Road Trust (“Peckham™) owns a confined animal feeding operation (“CAFO™)
located at 27443 Peckham Road, Wilder, Idaho, in Canyon County. The existing CAFO has been
established since 1966, Peckham filed an application with the Canyon County Planning and
Zoning Conunission (“Commission™) for a modification of a conditional use permit. Peckham
requested to expand its existing CAFO from the approved 6,000 head of beef cattle to 12,000 head,
and to expand the CAFO from the current nine (9) parcels to thirteen (13) parcels.

The Commission requested a siting team from the ldaho Department of Agriculture
perform a site review of the CAFO and determine whether the proposed modification is suitable
for its location. The siting team determined that the proposed expansion posed a moderate
environmental risk. On March 4, 2021, the Commission denied Peckham’s request for a
modification to its conditional use permit to expand the existing CAFO from 6,000 head of cattle

to 12,000 head.
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Peckham appealed the Commission’s decision to the Canyon County Board of
Commissioners (“Board”). The Board received evidence and testimony at multiple public hearings
and reviewed Peckham’s proposed expansion de novo. Petitioners, who are residents living in
close proximity to the CAFO, submitted written comments to the Board describing the potential
impacts to their properties if the Board approves the expansion of the CAFO. R., pp. 1123, 1325,
1327, 1342, 1344, 1348-50, 1536, 1542, 1546, 1569, 1571-2561-62, 2650, 2757, 2762-66, 2773~
87. Petitioners alleged the following impacts: (1) concerns for their health because of the CAFO’s
proximity to an old landfill; (2) potential leaching waste into the groundwater that could impact
their drinking water; (3) an increase in noise, odors, flies, and traffic; and (5) concerns that their

property values would decrease.
At the July 13, 2021 public hearing, Commissioner Kerri Smith noted the need for
conditions imposed on the CAFO to mitigate the potential adverse impacts on the people and

properties in the vicinity of the CAFO:

I find it hard if we were to approve the conditional use permit to not have any
conditions in front of us that would help us determine if it — because of Darin
Taylor’s testimony I think he said it best that there are concerns for changing the
character of the area. So conditional use permits help place conditions so that you
can mitigate those concerns.

July 13,2021 Transcript (“T.”), p. 217, 11. 18-25. Commissioner Smith further stated the following

in support of approving Peckham’s conditional use permit:

And so for those reasons I would like to approve the conditional use permit.
However, I do believe that we need to thoughtfully consider what those conditions
of approval are to protect the operator and to protect the constituents that live there.
And so I would like to give some time to allow the applicant and staff to review
conditions today or over the next couple of weeks based on the testimony that was
received, to hear some of those mitigating factors that we can consider for the
constituents, and then also to allow them to operate within the rules of the state and
federal guidelines for these without us getting into the weeds too much on them.

July 13,2021 T., p. 239, 1. 1-15.
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The Board set a hearing on July 27, 2021 to discuss the conditions they wanted to add to
the conditional use permit. At the hearing, the Planning and Zoning Staff prepared conditions for
the Board’s consideration. The Board discussed and deliberated on the proposed conditions at
length before issuing its final decision.

On August 2, 2021, the Board issued its Findings of Fact, Conclusions of Law and Order
(“FCO”) approving Peckham’s application to modify its conditional use permit to expand its
CAFO to 12,000 head of beef cattle and to thirteen (13) parcels. The Board’s decision included
twenty (20) conditions of approval. Petitioners filed a request for reconsideration of the Board’s
decision, but the Board failed to respond to the request within 60 days as required under 1.C. § 67-
6535(2)(b) and the request for reconsideration was, therefore, denied.

On November 12, 2021, Petitioners filed a Petition for Judicial Review. Peckham filed a
Motion to Intervene and the parties stipulated to allow Peckham to intervene. The Court granted
Peckham’s Motion to Intervene on March 18, 2022. Petitioners filed their Opening Brief on April
11,2022. Canyon County an§ Peckham filed separate responding briefs on May 9,2022. On May
31, 2022, Petitioners filed their reply brief.

II. APPLICABLE STANDARD

The Local Land Use Planning Act (“LLUPA”) allows an affected person to seek judicial
review of a final decision approving, denying, or failing to act upon a land use application, as
provided for in the Idaho Administrative Procedure Act. 917 Lusk, LLC v. City of Boise, 158 Idaho
12, 14,343 P.3d 41, 43 (2015); 1.C. § 67-6521(1)(d). “For purposes of judicial review of LLUPA
decisions, a local agency making a land use decision, such as the Board of Commissioners, is
treated as a government agency under [the Idaho Administrative Procedure Act].” Hungate v.

Bonner Cty., 166 Idaho 388, 392, 458 P.3d 966, 970 (2020). The court reviewing an agency
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decision must consider the proceedings as a whole and evaluate the adequacy of the procedures
and resulting decisions “in light of practical considerations with an emphasis on fundamental
fairness and the essentials of reasoned decision making.” 1.C. § 67-6535(3). “The court shall not
substitute its judgment for that of the agency as to the weight of the evidence on questions of fact.”
LC. § 67-5279(1).

The court must affirm the agency action unless it finds that the agency’s findings,

inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(¢) made upon unlawful procedure;

(d) not supported by substantial evidence on the record as a whole; or

(e) arbitrary, capricious, or an abuse of discretion.
1.C. § 67-5279(3). “There is a strong presumption that the zoning board’s actions were valid and
that it has correctly interpreted its own zoning ordinances.” Rouwenhorst v. Gem Cty., 168 1daho
657, 666, 485 P.3d 153, 162 (2021).

An agency’s actions are considered arbitrary or capricious “if made without a rational
basis, or in disregard of the facts and circumstances, or without adequate determining principles.”
Id. at 662, 485 P.3d at 158 (quoting Lane Ranch P'ship v. City of Sun Valley, 145 1daho 87, 91,
175 P.3d 776, 780 (2007)). “So long as the Board’s findings, conclusions and decision are
sufficiently detailed to demonstrate that it considered applicable standards and reached a reasoned
decision, [the Court] will find that the decision was not arbitrary or capricious and was based on
substantial evidence in the record.” Id. (internal quotations omitted). An agency’s discretionary
decisions are reviewed for an abuse of discretion under a four-part standard: whether the agency

“(1) correctly perceived the issue as one of discretion; (2) acted within the outer boundaries of its

discretion; (3) acted consistently with the legal standards applicable to the specific choices
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available to it; and (4) reached its decision by the exercise of reason.” Lunneborg v. My Fun Life,
163 Idaho 856, 863, 421 P.3d 187, 194 (2018); see also Haw v. Idaho State Bd. of Med., 143 Idaho

51, 54, 137 P.3d 438, 441 (2006).

Further, the agency action shall be affirmed “unless substantial rights of the appellant have
been prejudiced.” 1.C. § 67-5279(4). “The party challenging the decision of the Board must not
only demonstrate that the Board erred in a manner specified by I.C. § 67-5279(3) but must also
show that its substantial rights have been prejudiced.” Hawkins v. Bonneville Cty. Bd. of Comm 'rs,
151 Idaho 228, 232, 254 P.3d 1224, 1228 (201 1) (quoting Kirk-Hughes Dev., LLC v. Kootenai
Cty. Bd. of Comm rs, 149 Idaho 555, 557, 237 P.3d 652, 654 (2010) (citing 1.C. § 67-5279(4))).

The petitioner must show both an error under § 67-5279(3) and prejudice under §

67-5278(4), but nothing in the IAPA requires the courts to address these two

requirements in any particular order. This Court may therefore affirm a governing

board’s decision solely on the grounds that the petitioner has not shown prejudice

to a substantial right. See Krempasky v. Nez Perce Cty. Planning & Zoning, 150

Idaho 231, 235-36, 245 P.3d 983, 987-88 (2010) (upholding a conditional-use

permit because the petitioner failed to challenge the district court’s adverse ruling

regarding substantial rights); Kirk-Hughes Dev., 149 Idaho at 558, 237 P.3d at 655

(same).

Hawkins, 151 ldaho at 232, 254 P.3d 1228. Therefore, remand is only appropriate if an error
prejudiced the petitioner’s substantial rights. Jasso v. Camas Cty., 141 Idaho 790, 793, 264 P.3d
897, 900 (2011); I.C. § 67-5279(4).

II1. DISCUSSION

Petitioners assert that the Board’s decision should be vacated because (1) the Board failed
to decide whether the proposed CAFO expansion was consistent with the County’s Comprehensive

Plan, (2) the Board did not impose sufficient conditions in Peckham’s conditional use permit, (3)

the Board failed to consider the City of Wilder’s Area of Impact, and (4) the Board’s decision
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violates their fundamental rights. All of the parties also assert that they are entitled to attorney

fees.

A. The Board Abused its Discretion by Failing to Conclude Whether Peckham’s
Proposed CAFO Expansion was Consistent with the Comprehensive Plan.

Petitioners assert that the Board’s decision to approve Peckham’s application is deficient
and warrants reversal because the Board failed to conclude whether the proposed CAFO expansion
is consistent with the Canyon County Comprehensive Plan as required by Canyon County Code §
07-07-05(3). Petitioners further assert that the Board’s decision is not supported by the substantial
evidence to the contrary in the record and is clearly erroneous, and that the Commission properly
concluded that the proposed expansion was not consistent with the Canyon County Comprehensive
Plan, and that the Planning and Zoning Commission’s decision was based on a reasoned analysis
and an application of the facts to the relevant provisions of the Comprehensive Plan and
ordinances.

Canyon County argues that the Board’s written findings meet the LLUPA requirements,
but if the Court finds that the decision is deficient, the Board’s conclusions are supported by the
record. Canyon County further argues that the Board’s findings that the proposed CAFO
expansion is consistent with several goals and policies of the 2020 Canyon County Comprehensive
Plan demonstrates that the Board made an affirmative finding that the expansion is consistent with
the Comprehensive Plan. Peckham also argues that the record as a whole supports a finding that
the Board concluded that the proposed expansion was consistent with the Comprehensive Plan.

Idaho Code § 67-6535 governs the issuance of findings of fact or conclusions of law
relevant to a local land use agency’s approval or denial of a land use application as follows:

1) The approval or denial of any application required or authorized pursuant to this

chapter shall be based upon standards and criteria which shall be set forth in the
comprehensive plan, zoning ordinance or other appropriate ordinance or regulation
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of the city or county. Such approval standards and criteria shall be set forth in
express terms in land use ordinances in order that permit applicants, interested
residents and decision makers alike may know the express standards that must be
met in order to obtain a requested permit or approval. Whenever the nature of any
decision standard or criterion allows, the decision shall identify aspects of

compliance or noncompliance with relevant approval standards and criteria in the
written decision.

2) The approval or denial of any application required or authorized pursuant to this
chapter shall be in writing and accompanied by a reasoned statement that explains
the criteria and standards considered relevant, states the relevant contested facts
relied upon, and explains the rationale for the decision based on the applicable
provisions of the comprehensive plan, relevant ordinance and statutory provisions,
pertinent constitutional principles and factual information contained in the record.

a) Failure to identify the nature of compliance or noncompliance with express
approval standards or failure to explain compliance or noncompliance with
relevant decision criteria shall be grounds for invalidation of an approved
permit or site-specific authorization, or denial of same, on appeal.

L.C. § 67-6535. “[T]he reasoned statement must plainly state the resolution of factual disputes,
identify the evidence supporting that factual determination, and explain the basis for legal
conclusions, including identification of the pertinent laws and/or regulations upon which the legal
conclusions rest.” Jasso, 151 Idaho at 794, 264 P.3d at 901. In order to satisfy 1.C. § 67-3535, a
local decision-maker “must articulate in writing both (1) the facts found and conclusions reached
and (2) the rationale underlying those findings and conclusions.” Id.

However, 1.C. § 67-6535 requires more than conclusory statements from which a
decision-maker’s resolution of disputed facts and legal reasoning may be inferred.
It is not the role of the reviewing court to scour the record for evidence which may
support the decision-maker’s implied findings and legal conclusions. To the
contrary, the reviewing court’s responsibility is not to evaluate the sufficiency of
the evidence or the soundness of the legal principles upon which a decision may
have rested; rather, the role of the reviewing court is to evaluate the process by
which the decision was reached, considering whether substantial evidence
supported the factual findings, and evaluate the soundness of the legal reasoning
advanced in support of the decision.

Id. at 795-96, 264 P.3d at 902-03 (emphasis in original).
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When considering a conditional use permit application, Canyon County Zoning Ordinance
§ 07-07-05(3) requires the presiding party to find adequate evidence to answer in its findings of
fact, conclusions of law, and order or recommendation whether the proposed use is consistent with
the Canyon County comprehensive plan.

The Board’s decision is an abuse of discretion because it failed to comply with the
requirements for approving a conditional use permit under Canyon County Code § 07-07-05. The
County’s zoning ordinance requires the Board to decide whether the modification of Peckham’s
conditional use permit is consistent with the County’s Comprehensive Plan. Canyon County Code
§ 07-07-05(3). The Board failed to do so. In the Board’s Conclusions of Law, it stated: “The
proposed use is consistent with the Canyon County Future Land Use Map which designates the
area as ‘Agriculture.”” R., p. 2873. The Board then found that the use is consistent with seven
goals and policies in the Comprehensive Plan. The Board failed to decide whether the use is
consistent with the Comprehensive Plan as required by Canyon County Code § 07-07-05. See 1.C.
§ 67-6535(1). While it is clear that the Board found the use consistent with the Future Land Use
Map and seven goals and policies in the Comprehensive Plan, the Board did not state that it had
considered the entire Comprehensive Plan or that the use is consistent with the Comprehensive
Plan. The County and Peckham argue that this is a “negligible defect” or a scrivener’s error. The
Court is not persuaded by this argument. The Court will not assume that the Board reached a
conclusion that it did not state in its written findings. The Board’s decision is an abuse of discretion
because it failed to act consistently with the legal standards that governed its decision,

B. The Board Did Not Abuse Its Discretion When Adding Conditions to the Conditional
Use Permit.

Petitioners assert that the Board’s decision approving Peckham’s conditional use permit

application should be vacated and remanded because the Board abused its discretion by failing to
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recognize it had authority to impose conditions in the conditional use permit that go beyond the
requirements in the CAFO ordinance and state/federal law. They also argue that the Board abused
its discretion by failing to include sufficient conditions to minimize adverse impacts of the open
canal site setbacks and the dump site/landfill to persons or property located in the vicinity of the
CAFO. Petitioners cite to the Idaho Supreme Court’s decision in 917 Lusk LLC v, City of Boise,
158 Idaho 12, 343 P.3d 41 (2015), in support of their arguments. Canyon County argues that the
Board did not abuse its discretion because it recognized its authority to include additional
conditions of approval to Peckham’s conditional use permit, and imposed stricter conditions than
required by the ordinance. Peckham also argues that it is clear from the record that the Board
understood its ability to impose additional or more restrictive conditions in approving the
conditional use permit.

Pursuant to Canyon County Code § 07-07-17, special conditions may be attached to a
conditional use permit including, but not limited to, conditions that “[m]inimize adverse impact,
such as damage, hazard, and nuisance, to persons or the subject property or property in the
vicinity,” or “[r]equire more restrictive standards than those generally required in [the zoning
regulations].” See also 1.C. § 67-6512(d)(1) and (7).

The Board did not abuse its discretion when deciding what special conditions to include in
the conditional use permit. Itis clear from the record that the Board understood that it had authority
to impose additional and/or more restrictive conditions on the conditional use permit to mitigate
the potential adverse impacts of the CAFO expansion. During the public hearings, the Board heard
testimony from residents who live near the existing CAFO and their concerns for their health, use
and enjoyment of their property, and potentially decrease in their property values. The Board took

their concerns into consideration when deciding what conditions to impose to minimize any
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adverse impacts to the people and properties in the vicinity of the CAFO. The Board held a hearing
to decide what conditions to add to the conditional use permit.

In condition of approval no. 3, the Board requires the CAFO expansion to “comply with
all site setbacks as provided in the County CAFO Ordinance (Canyon County Code Section 08-
01-012(1)(C).” R., p. 2877. In addition to the requirements set forth in Canyon County Code §
08-01-12(1)(C), the Board ordered in condition of approval no. 10 that the CAFO “shall comply
with the recommendations in the Mitigation section of the CAFO Siting Team report, to minimize
potential water source contamination (Exhibit 99 and attached to FCOs as Exhibit B.” R., p. 2878.
The CAFO Siting Team report states that the “facility should ensure a two hundred (200) foot
setback from the stockpiling or land application of waste or wastewater to any domestic or
irrigation well or down-gradient surface water of the state of Idaho.” R., p. 2884. The 200-foot
site setback is a more restrictive standard than the 100-foot setback required in Canyon County
Code § 08-01-12(1)(C)(6).

In general, the Board ordered that the CAFO shall comply will all applicable federal, state,
and county laws, ordinances, rules, and regulations, including compliance with the Idaho
Department of Agriculture, the Idaho Department of Environmental Quality, and the Idaho
Environmental Protection Agency requirements. Petitioners argue that the Board’s condition of
approval no. 19 concerning the dump site/landfill is an insufficient condition because the condition
does not require the CAFO to avoid impacting the historic landfill. Rather, the condition only
orders that the plan operations “should avoid impacting the historic landfill,” and cites to the siting
team report, Exhibit 99. R., p. 2879. While the Board chose not to make this a requirement, it
was under no obligation to do so. The Board, in condition of approval no. 4, also requires the

following: “Prior to expansion, The [sic] feedlot shall be developed in substantial conformance
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with the updated site plan attached to the FCOs as Exhibit A. The composting area shall be located

as identified on said plan and shall not be located over the historic landfill sit.” R., p. 2878. The

conditions ordering the CAFO to avoid the historic landfill are additional conditions imposed by
the Board to minimize potential health and environmental hazards to the people and properties in
the vicinity.

The Board understood that it could order additional and/or more restrictive conditions than
required by law, and it did so throughout the 20 conditions of approval imposed on the CAFO,
including the site setbacks and the dump site/landfill. The Board considered the concerns raised
by the residents in the vicinity of the CAFO and imposed conditions to minimize the potential
adverse impacts to the residents and their properties pursuant to Canyon County Code § 07-07-17.
Based on the foregoing, the Board did not abuse its discretion.

C. The Board Correctly Applied the Canyon County Comprehensive Plan to the Wilder
Area of City Impact.

Petitioners assert that the Board failed to consider and discuss the Wilder area of city
impact land map designation in its decision. Petitioners concede that the Board included the
Wilder’s area of city impact designation in its Findings of Fact, but asserts that there is no
discussion as to whether it impacted the Board’s analysis or conclusions. Canyon County argues
that the Board correctly applied its own comprehensive plan in its written findings pursuant to
Canyon County Code § 09-17-15(1). Canyon County further argues that neither LLUPA nor
Canyon County ordinances require a written finding regarding the area of city impact land map
designation. Peckham argues that Petitioners lack standing to raise this issue.

LLUPA confers standing to seek judicial review of a local land use decision to an “affected
person” aggrieved by the decision. 1.C. § 67-6521(d). The Idaho Supreme Court noted that “while

it recognizes the underlying policy of 1.C. § 67-6521(d) conferring standing to affected persons,
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the legislature cannot, by statute, relieve a party from meeting the fundamental constitutional
requirements of standing.” Evans v. Teton Cty., 139 Idaho 71,75, 73 P.3d 84, 88 (2003) (citing
Nohv. Cenarrusa, 137 Idaho 798, 53 P.3d 1217 (2002)). An affected person is “one having a bona
fide interest in real property which may be adversely affected by” the issuance or denial of a special
use permit. 1.C. § 67-6521(1)(a)(i).

Petitioners have standing to raise whether the Board properly considered the Wilder area
of city impact land map designation. Petitioners live in the vicinity of the existing CAFO. The
proposed CAFO expansion includes an expansion of land and an increase in the total head of cattle.
Petitioners have alleged that this expansion will adversely impact their health, use and enjoyment
of their property, and property values. Though the expanded CAFO includes parcels in the Wilder
area of city impact, Petitioners are affected persons aggrieved by the Board’s decision.

Pursuant to Canyon County Code § 09-17-15, the Canyon County comprehensive plan
shall apply to the Wilder area of city impact.

The Canyon County comprehensive plan, as amended, shall apply to the Wilder

area of city impact. Canyon County recognizes that the city of Wilder has also

developed a comprehensive plan and accompanying map for the Wilder area of city

impact. Canyon County shall give consideration to the city’s comprehensive plan

map designations when evaluating development requests within the Wilder area of

city impact.

Canyon County Code § 09-17-15(1). Further, Canyon County zoning ordinances shall apply
within the Wilder area of city impact. Canyon County Code § 09-17-17. “There is a strong
presumption that the zoning board’s actions were valid and that it has correctly interpreted its own
zoning ordinances.” Rouwenhorst, 168 Idaho at 666, 485 P.3d at 162.

The Board correctly interpreted its zoning ordinance and applied the Canyon County

comprehensive plan to the Wilder area of city impact. The Board made a finding of fact that the

CAFO expansion would include four (4) parcels located within the Wilder area of city impact, and
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that Wilder designates the four (4) parcels as “low density residential.” R., p. 2872. This shows
that the Board gave consideration to Wilder’s comprehensive plan map designations. In Canyon
County, this land is located in an “A” agricultural zone. The Board’s findings and reasonings
throughout its decision state that the property is zoned agricultural and a CAFO is permitted in an
agricultural zone if a conditional use permit is granted. For these reasons, the Board did not abuse
its discretion when it applied the Canyon County comprehensive plan to the parcels located in the
Wilder area of city impact.
D. Petitioners Have Shown Prejudice to Their Substantial Rights.

Petitioners assert that they have been injured and had their fundamental rights violated by
the Board’s decision to approve the conditional use permit to expand the existing CAFO from
6,000 head of beef cattle to 12,000 head, and from the current nine (9) parcels of land to thirteen
(13) parcels. They assert that this expansion will increase truck traffic creating an impact to
surrounding property owners, increase nitrates in the area that could impact domestic wells in the
area, increase health and environmental impacts to nearby property owners, reduce property
values, and increase noise, lights, odor, and flies. Canyon County argues that Petitioners have
failed to show that their substantial rights have been prejudiced. Peckham further argues that
Petitioners did not present any site-specific testimony or evidence in support of their allegations
that their property values or other rights would be prejudiced.

An agency action shall be affirmed “unless substantial rights of the appellant have been
prejudiced.” L.C. § 67-5279(4). “The party challenging the decision of the Board must not only
demonstrate that the Board erred in a manner specified by 1.C. § 67-5279(3) but must also show
that its substantial rights have been prejudiced.” Hawkins, 151 Idaho at 232, 254 P.3d at 1228

(quoting Kirk-Hughes Dev., LLC v. Kootenai Cty. Bd. of Comm 'rs, 149 Idaho 555, 557, 237 P.3d
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652, 654 (2010) (citing 1.C. § 67-5279(4))). The petitioner opposing a permit “must still show,
not merely allege, real or potential prejudice to his or her substantial rights.” Id (holding that a
petitioner must show “something more” than the county misapplied its own ordinance).
In [917 Lusk, LLC v. City of Boise], the petitioner satisfied the “something more”
test articulated in Hawkins by showing that the proposed construction of 622
bedrooms for student housing in their neighborhood, with only 280 parking spaces,
would potentially drive business away from the neighborhood, require time and
expense for the petitioner to police parking on its own property, and cause a
reduction of value of the petitioner’s property. 158 Idaho 12, 19, 343 P.3d 41, 48
(2015). The Court held that the bare facts of the project, without even attempting
to evaluate the impact of guests who arrive by automobile, presented “sufficient

evidence that Lusk is in jeopardy of economic harm from the project to satisfy the
requirements set forth in Hawkins.” Id.

Hungate v. Bonner Cty., 166 Idaho 388, 394, 458 P.3d 966, 972 (2020).

The Idaho Supreme Court has not established a bright line test governing whether a
petitioner’s substantial rights have been violated. Id. The Court, however, has previously held
that substantial rights were harmed when property values are impacted or there is interference with
the use and enjoyment of property. Id. (citing Price v. Payette Cty. Bd. of Cty. Comm’rs, 131
Idaho 426,431, 958 P.2d 583, 588 (1998) (recognizing prejudice to a substantial right and vacating
a board decision because it could impact property value or the petitioners’ use and enjoyment of
their land)). “The nature of the proof required to establish such prejudice is aptly shown by
reference to other cases from [the Idaho Supreme Court].” Id.

The Idaho Legislature finds that “[c]onfined animal feeding operations increase social and
environmental impacts in areas where these facilities are located.” 1.C. § 67-6529B. Expansion

of the Peckham’s CAFO from 6,000 head of cattle to 12,000 head would further increase the social
and environmental impacts in the area. Petitioners have shown that the CAFO expansion would

adversely impact their persons or property and prejudice to their substantial rights.
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The CAFO Siting Team states “The Environmental Risk, as determined by the Team, is

Medium Risk. In addition to the factors described below, the team applied a moderate risk based

on the site’s location with a Nitrate Priority Area, the number of downgradient domestic wells, and
the presence of a historic landfill facility.” R., p. 2883. The Siting Team found that the following

risk factors contributed to the environmental risk rating:

High Risk Factors

¢ The aquifer geology is composed of gravels and sand.

Moderate Risk Factors

* Predominate soil type is loamy fine sand that is somewhat well drained.

 Clay layers are not continuous, but are generally present and range from
10 to greater than 100 feet thick.

¢ The mean nitrate level in ground water within a 5-mile radius is 5.39
mg/L.

o The percentage of wells over 5 mg/L of nitrate within a S-mile radius is
35%.

o The time of travel to the closest downgradient spring is between 6-10
years.

¢ Downgradient distance to the nearest off-site domestic well is
approximately 700 feet.

* Nearest downgradient exposed surface water canal is greater than 1,000
feet to the south of the facility. However, facility contains an underground
canal which is exposed at the eastern and western edges of property
boundary.

® Average annual precipitation is 10-11 inches.

R., p. 2883. This report gives credence to Petitioners’ concerns that the CAFO expansion would
adversely impact the local environment, their health, the nitrates in their water, and their property
values.

Petitioners have also shown that the increase in odors and flies from the CAFO expansion
would interfere with the use and enjoyment of their property and decrease their property values.
An increase from 6,000 head of cattle to 12,000 head is likely going to smell worse and adversely
affect the neighbors. This expansion will also increase the amount of excrement being produced

on Peckham’s property and possibly increase the number flies as well. Although the record says
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that Peckham will improve the current CAFO site through this expansion, it is reasonable to
assume that doubling the number of cattle could cause harm to the neighbors. There is a significant
likelihood that this will interfere with Petitioners’ use and enjoyment of their properties and
decrease their property values. See Hawkins, supra. For these reasons, Petitioners have shown
that the Board’s decision prejudiced their substantial rights, and Petitioners’ Petition for Judicial
Review is granted.

E. No Party is Entitled to Attorney Fees.

Petitioners request attorney fees under 1.C. § 12-117. The County also requests attorney’s
fees pursuant to I.C. § 12-117, and argues that Petitioners should not be awarded attorney’s fees if
they are the prevailing party because the County acted with a reasonable basis in fact or law in
issuing its decision on Peckham’s conditional use permit application. Peckham requests its
attorney’s fees under I.C. §§ 12-117 and 12-121 because it had to join this Petition for Judicial
Review to ensure its rights and interests were protected.

Idaho Code § 12-117(1) provides for the award of attorney’s fees “in any proceeding
involving as adverse parties a state agency or a political subdivision and a person ... if [the court]
finds that the nonprevailing party acted without a reasonable basis in fact or law.” A “political
subdivision” includes a county. L.C. § 12-117(6)(d). The Idaho Supreme Court has held that I.C.
§ 12-117 requires as adverse parties a county and a person, and that one person cannot recover
from another person “solely because of the presence of a governmental entity in the litigation.”
Citizens Against Linscott/Interstate Asphalt Plant v. Bonner Cty. Bd. of Commrs, 168 Idaho 705,
720-21, 486 P.3d 515, 530-31 (2021) (declining to award attorney fees on appeal to a petitioner

against a non-government intervening party).
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Idaho Code § 12-121 only applies in civil actions. S Bar Rach v. Elmore Ctv.. 170 Idaho
282, ,510P.3d 635, 667 (2022). “A petition for judicial review is not a civil action because it
is not commenced by the filing of a complaint.” /d. (citing In re Workers Comp. Bd., 167 ldaho
13.24-25,467 P.3d 377, 388-89 (2020)). Therefore, I.C. § 12-121 cannot be the basis for an award
of attorney’s fees in proceedings initiated by the filing of a petition for judicial review. /d.
Whether to award attorney’s fees is discretionary for the district court. /d. at __,510P.3d at 665-
66.

Canyon County and Peckham are not prevailing parties and. therefore, they are not entitled
to attorney’s fees. Petitioners are the prevailing parties in this Petition for Judicial Review.
Petitioners, however, cannot recover their attorney’s fees from Peckham pursuant to 1.C. § 12-117
because Peckham is not a political subdivision. Also, the Court finds that Petitioners are not
entitled to an award of attorney’s fees because Peckham and the County did not act without a
reasonable basis in fact or law. For these reasons, the requests for attormey’s fees are denied.

IV. ORDER
Based on the foregoing, IT IS HEREBY ORDLERED that Petitioners’ Petition for Judicial

Review is GRANTED. 8/18/2022 09:43 AM

Dated: P
) il %’

Gene A. Petty !
District Judge
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO. IN AND FOR THE COUNTY OF CANYON

Petitioners’ names have been removed for privacy.
An official copy of this document can be obtained
by Records Request to Canyon County.

CASE NO. CV14-21-10123

REMITTITUR

Petitioners, i
vs.

CANYON COUNTY. a political subdivision |
of the State of Idaho, acting through the |
CANYON COUNTY BOARD OF COUNTY |
COMMISSIONERS. :t

__ Respondent. g

TO: Board of County Commissioners of Canyon County

The District Court having announced its Decision n this cause on August 18, 2022

which has now become final;
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IT IS HEREBY ORDERLD that the Board of County Commissioners of Canyon County
shall forthwith comply with the directive of the District Court, if any action is required.

DATED:  10/14/2022 3:43:37 PM

MM dunsg

Deputy Clerk
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Canyon County Planning and Zoning Commission
Peckham Road Trust - CU2020-0001

FINDINGS OF FACT, CONCLUSIONS OF LAW & ORDER

I. Peckham Rd. Trust is requesting a modification of a conditional usc permit (Case No. CU2004-92) to
allow the existing feedlot (CAFO) to expand from the approved 6,000 head of beef cattle to 12,000 hcad.
The operation will be expanded from the current nine (9) parcels to 13 parcels, R36987010, R36987,
R36988, R36989, R36991, R36991010, R36967, R36968012, R36968013, R36975010, R36992,
R36992010, & R36986. The facility is located at 27443 Peckham Rd., Wilder, ID in Scction 21, T4N,
R5W, BM, Canyon County, 1daho.

2. The 13 parccls total approximately 183 acres and are zoned “A” (Agricultural).

3. The request is an expansion of the existing CAFO (Case No. CU2004-92).

4. Parcel No.s R36967, R36968013, R36968012, R36975010 are located within Wilder's Arca of City
Impact. The city designates the propertics as “low density residential.”

5. The property has adequate access to the public road system.

6. On July 22, 2020, the Board of Commissioners scnt a Siting Team Rcquest Letter to the Department of
Agriculture. The siting team was formed and completed a site analysis on Scptember 8, 2020 and
December 15, 2020.

7. The neighborhood meeting was held in compliance with CCZO §07-01-15 on 12/3/19,

8. Notifications were completed in compliance with CCZO §07-05-01. Agency Notice was transmitted on
9/14/20, 1/7/21 and included notice to the City of Wilder. Property owners within 300 f. were notified on
9/25/20, 11/25/20, and 1/7/21. Publication of the legal notice on 9/30/20, 11/25/20, and 1/13/21. The
property was posted on 10/8/20 and on or before 1/21/21.

9. The record consists of exhibits as provided as part of the public hearing staff report, cxhibits submittec}
during the public hearing held on 1/28/21, 2/4/21, 2/11/21, public testimony, and all other documents in
case file CU2020-0001.

Conclusions of Law ) _
For case file CU2020-0001 the Planning and Zoning Commission finds and concludes the following regarding
the Standards of Review for Conditional Use Permit (CCZO §07-07-09).

1. Is the proposed use permitted in the zone by conditional use permit?
Conclusion: The proposed usc is permitted in the zone by conditional use permit.

Finding: Canyon County Zoning Ordinance §07-10-27 provides opportunity for the proposed use as a
conditional usc permit

2. What is the nature of the request?

A modification of a conditional usc permit (Case No. CU2004-92) to allow the existing
feedlot (CAFO) to expand from the approved 6,000 head of beef cattic to 12,000 head. The
operation will be expanded from the current nine (9) parcels to 13 parccls, R3698701,
R36987, R36988, R36989, R36991, R3699101, R36967, R36968012, R36968012,
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R3697501, R36992, R3699201, & R36986.

3. Is the proposed use consistent with the Comprehensive Plan?

Conclusion: The proposed use is consistent with the Canyon County Future Land Use Map which

Finding:

Peckham Road Trust
CU2020-0001

designates the arca as “Agriculture.”

The proposed use is consistent with the Canyon County Future Land Use Map, which
designates the property as “Agriculture.”

The use is consistent with the following 2020 Canyon County Comprehensive Plan goals and
policies:

Economic Development Goal No. 2 “To support the agriculture industries by encouraging
the maintenance of continued agricultural land uses and related agricultural acrivities. " The
property is zoned “A” (Agricultural) and the requested use is an agricultural activity, permitted
by conditional use permit.

Economic Development Goal No. 4: “Provide an economically viable environment that builds
and maintains a diverse base of business.” The use provides cmployment in the agricultural
industry within Canyon County.

Economic Development Policy No. 1: "Canyon County should encourage the continued use of
agricultural lands, land uses and recognize the economic benefits they provide to the
communify.” The property is zoned “A” (Agriculture). The feedlot provides employment in
the agricultural industry within Canyon County.

Transportation Policy No. 13: “Ensure that all new development is accessible to regularly
maintained roads for fire protection and emergency services purposes.” The propcrty has
frontage on public roadways under Golden Gate Highway District No. 3 jurisdiction. The
facility will have emcrgency access points as well as a primary access to the feedlot (Exhibit
3).

Transportation Policy No. 19: * Require and accept traffic studies in accordance with
highway disirict procedures that evaluate the impact of traffic volumes, both internal and
external, on adjacent streets und preserve the integrity of residential neighborhoods where
applicable.” The applicant has completed a traffic impact study (Exhibit 66). The applicant
will be adhere to Golden Gate Highway District No. 3 requirements, including, but not limited
to a structural capacity analysis of Pecckham Road from Rodeo Lane To Batt Corner Road due
to proposed increasc in heavy truck traffic, prior to expansion of the facility (Exhibit 24b).

Agniculture Goal No. | “Acknowledge. support, and preserve the essential role of agriculture
in Canyon County.” The property is zoned “A” (Agriculture) and is utilized for agriculture
use.

Agriculture Goal No. 2: “Support and encourage the agricultural use of agricultural lands.
The property is zoned “A” (Agriculture) and is utilized for agriculture use.

The use is not consistent with the following 2020 Canyon County Comprehensive Plan goals
and policics:

FINDINGS OF FACT, CONCLUSIONS OF LAW & ORDFR
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Property Rights Policy No. 8: “Promore orderly development that benefits the public good
and protects the individual with minimum of conflict” The expansion of the feedlot to 12.000
bead of cattle will double the number of animals currently houscd at the facility. The property
is zoned “A” (Agriculture), however, therc are numerous residences within close proximity to
the site. There are also 200 platted lots within onc (1) mile of the site. The increasc in
numbers will increase truck traffic to /from the site creating an impact to surrounding property
owners. The property is also located within a nitrate priority arca (Ada Canyon Nitrate Arca)
and numerous wells within the vicinity have tested high in nitrate (Exhibit 16).

L.and Use Goal No. 1: 7o encourage growth and development in an orderly fushion,
mintmize adverse impacts on differing land uses, public health, safety, infrastructure and
services.” The feedlot is in close proximity to existing residential uses. The operation is also
located within a nitratc priority area in which numerous domestic wells in the vicinity have
tested high in nitrates (Exhibit 16).

Land Usc Policy No. 6: “Review all development proposals in areas that are critical to
groundwater recharge and sources to determine impacts, if any. 1o surface and groundwater
quantity and quality. " The property is located within a nitrate priority area in which numerous
domestic wells in the vicinity have tested high in nitrates. The rcquest to incrcase the animals
on site poses a Mcdium/Moderate Risk, as noted in the siting team report (Exhibit 5b).

Natural Resources Water Goal No. |: “Water is an essential and limited natural resource.
Groundwater and surfuce water should be preserved and protected.” The property is within a
nitrate priority arca in which numerous domestic wells in the vicinity have tested high in
nitrates (Exhibit 16). The cxpansion also encroaches on a historic landfill (Exhibit 21).

Natural Resources Water Policy No. |: “Encourage the protection of groundwater and surface
water quality.” Expansion of the feedlot beyond the current boundary will increase the
footprint of the facility over a historic landfill. Although the applicant indicates the area will
be used as a “composting area,” this may involve trucks/cquipment activity within the
dumpsite. Furthermore, the facility will be cxpanding within a nitrate prionity area (Exhibit
18).

Hazardous Areas Policy No. 6: “Discourage development near solid waste disposal areas
unless it is an ancillary use.” The “composting arca” as shown on the applicant’s site plan
(Exhibit 3) is located over an historic landfill.

Agriculture Policy No. 5: “Recognize that confined animal feeding operations ("CAFOS )
may be more suitable in some areas of the county than in other areas of the county.”

Although the site is currently being utilized as a feedlot under the approval of a conditional use
permit (CU2004-92), the expansion of the site being considered is within a nitrate priority arca
and encroaches over an historic landfill. Expansion of the sitc may not be suitablc in this area.

4. Will the proposed use be injurious to other property in the immediate vicinity and/or negatively
change the essential character of the area?

Conclusion: The proposed use may will injurious to other property in the immediate vicinity and wili
ncgatively change the essential character of the arca.
Finding.  The proposed cxpansion has the potential to negatively change the esscntial character of the

area with the increase in truck traffic to and from the site. Golden Gate Highway District No.
3 has requested the applicant complete a structural capacity analysis from Peckham Road and
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Batt Comer Road.

The feedlot will encroach upon a historic landfill which could potentially pose a risk to public
health and the environment, as noted in the siting tcam report (Exhibit Sb). The site plan

depicts this area as being a “composting arca,” however, any disturbance of the sitc should be
avoided.

Also noted as “moderate risk™ factors in the siting team rcport, is the percentage of wells over
Smg/l within a five mile radius is 35% (Exhibit Sb).

5. Will adequate water, sewer, irrigation, drainage and storm water drainage facilities, and utility
systems be provided to accommodate the use;

Conclusion: Adequate facilities for sewer, irrigation, drainage and storm water drainage facilities, and

Finding;

utility systems will be required at the time of expansion.

Adequate water, sewecr, irrigation, drainage and storm water drainage facilitics will be
provided. The applicant will be required to comply with state and federal rcgulations with
respect to the CAFO siting tcam report and recommendations as well as the Nutrient
Management Plan.

6. Does legal access to the subject property for the development exist or will it exist at the time of
development;

Conclusion: Legal access cxists for the subject property.

Finding;

The property has frontage on Fish Road, Peckham Road, and Rodco Lane. The Fish Road
and Peckham Road access points will be utilized for emergency purposes only. Daily traffic
will only utilize the south leg of Rodeo Lanc. All requirements of Golden Gate Highway
District shall be adhered to (Exhibit 24, 24a, & 24b).

7. Will there be undue interference with existing or future traffic patterns?

Conclusion: There will may be unduc interference with existing or future traffic patterns.

Finding:

Peckham Road Trust
CU2020-0001

Therc may be undue interference with existing or future traffic patterns duc to the increase of
heavy truck traffic to and from the site. The expansion request will double the amount of
cattlc houscd at the facility from the current 6,000 head to 12,000 head.

The applicant has completed a Traffic Impact Study for the proposed use (12,000 head), sce
Exhibit 66. The expansion is estimated to gencrate 90 trips per weekday.

The traffic impact study (TIS) states that there will be no 129,000 pound heavy trucks
anticipated at the site. All hcavy truck traffic from the fecdlot operations utilize truck
routes [Exhibit 66 pg. 2, 1.6]. No heavy truck traffic gencrated by the feedlot is expected on
Fish Road or Peckham Road, west of the site. The internal road network within the site will
circulate traffic to various arcas of the property. The intcrnal roads will be utilized to deliver
feed to the livestock pens.

e The feedlot will continue to use the cxisting access points. No new site
accesses are proposed with the expansion.

* The Fish Rd. & Peckham Road access is intended for emergency/irrigation usc
as noted in the TIS.

FINDINGS OF FACT, CONCLUSIONS OF LAW & ORDFR
Page 4 of 7



¢ The site will not have operational access to Fish Road or the cxisting private
approach on Pcckham Road, west of Rodeo Lane.
* Daily traffic will only utilize the south leg of Rodeo Lane.

The study concluded that no intersection turn lanes were warranted under 2020 cxisting

traffic conditions as well as 2023 build out traffic conditions. [Exhibit 66, pg.2&3,2.1-
4.3}

Golden Gate Highway District No. 3 has reviewed the draft traffic impact study. The
district has requested the applicant submit an updated study in response to the comments
outlined in Exhibit 24, 24 a and 24b. The district will require the applicant to provide a
structural analysis of Peckham Road (from Rodco Ln. to Batt Corner Rd.) prepared by a
professional engineer or geologist licensed in the State of Idaho and approved by GGHD3.

8. Will essential services be provided to accommodate the use including, but not limited to, school
facilities, police and fire protection, emergency medical services, irrigation facilities, and will the
services be negatively impacted by such use or require additional public funding in order to meet the
needs created by the requested use?

Conclusion: Essential services will be provided and this application will not negatively impact existing
services or require additional public funding.

Finding; The proposed CAFO cxpansion 1s not anticipated to impact essential scrvices.

Canyon County Ambulance District, Wilder School District, Canyon County Sheriff, and
Wilder Fire Protection District were notified of the request and did not provide responses to
indicatce that the proposcd usc would have a negative impact. No mitigation measures are
proposcd at this time.

Additional Criteria for Approval of a CAFO Expansion: Canvon County Code: §08-01-12:

A. General Requirements:
1. The expanding CAFO shall be within an area zoned A (Agricultural), M-1 (Light Industrial), M-2
(Hcavy Industrial), where appropriate.

Conclusion: The subject property is in an area zoned “A™ (Agricultural).

2. The expanding CAFO shall comply with and not be in violation of any federal, state or local law or
regulatory requirements.

Conclusion: The siting team, which included staff from Idaho Department of Environmental Quality,
Idaho Department of Water Resources (IDWR) and Idaho State Department of
Agriculture (ISDA), did not find any violations on-site. Idaho State Department of
Agriculture also submitted Exhibit 27, and stated the feedlot is in compliance.

3. Anapplicant shall not begin construction of an expanding CAFO prior to approval of the CAFO siting
permit.

Conclusion: During the siting tcam review on September 9, 2020 and December 15, 2020 there were
no new structures or development on the subject property

4. An cxpanding CAFO shall comply with IDAPA rules governing dead animal disposal.

Peckham Road Trust FINDINGS OF FACT, CONCLUSIONS OF LAW & ORDER
CU2020-0001 Page S of 7



Conclusion: Idaho State Department of Agriculture is the regulatory agency for disposal, IDAPA
02.04.17.
B. Animal Waste:
1. The expanding CAFO shall comply with the terms of its nutrient management plan for land
application.

Conclusion: The CAFO shall comply with the terms of the approved nutrient management plan
(Exhibit 6).

2. The expanding CAFO shall be in compliance with all applicable environmental regulations and
requirements.

Conclusion: The CAFO shall comply with all applicable environmental regulations and
requirements.

3. All new lagoons shall be constructed in accordance with state and federal rcgulations.

Conclusion: Any new lagoons on site must comply with IDAPA 02.04.14 “Rules Governing Waste”.

C. Site Setbacks:

Conclusion: The site plan provided by the applicant demonstrates the existing CAFO and proposed
expansion mects all eight (8) criteria for setbacks. Required site setbacks are to be
maintained on an on-going basis.

CCZO §08-01-14: GRANT OR DENIAL OF CAFO SITING PERMIT:

(1) If the commission finds that the applicant has carried the burden of persuasion that the proposed
expanding or new CAFO complies with the criteria set forth in this article, the commission shall grant
the CAFO siting permit requested. The CAFO siting permit shall be in the form of findings of fact,
conclusions of law and order. If the commission does not find that the applicant has shown that the
proposed expanding or new CAFO meets the criteria sct forth herein, the commission shall deny the
CAFO siting permit in writing setting forth reasons for the denial and the relevant law relicd upon and
action that may be taken by the applicant to attempt to obtain a conditional use permit. In making such
decision, the commission may use information and consider reccommendations rceeived from the statc
of Idaho CAFOQ advisory tcam or any other similar group.

J NP (Nutrient Pathogen Study) provided by applicant may be beneficial.

Peckham Road Trust FINDINGS OF FACT. CONCLUSIONS OF LAW & ORDER
CU2020-0001 Page 6 of 7
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Attachment #H >

Canyon County, 111 North 11'" Avenue, #310, Caldwell, ID 83605

(208) 454 7458 = (208) 454 6633 Fax ® zoninginfo@canyoncounty.id.gov * www.canyoncounty.id.gov

Sent Via Email

Debbie Cardoza
31252 Peckham Rd
Wilder, ID 83676

Re: Public Records Request dated November 21, 2023
Dear Ms. Cardoza,

This letter acknowledges receipt of your public records request dated and received by the Canyon
County Development Services Department on November 21, 2023. (See attached request). Canyon
County Development Services Department has researched your request and found no records to provide
you at this time.

The FCO’s for Case# CU2022-0036 are being revised, as discussed during the Planning & Zoning hearing on
November 16, 2023. The next occasion the Planning & Zoning Commission is meeting is December 21, 2023
and the FCOs are scheduled to be signed that evening. Any appeal period (15 days) would begin on the day
the FCOs are signed. Once they are signed, they will also be posted on the County’s website under the Land
Hearings Tab (see link below). Look for the case under P&Z/HE Hearings, then find the case. The tab “P&Z or
HE Action will be the link with the signed FCOs.

Land Hearings | Canyon County (id.gov)

If you feel you have been improperly denied the information you requested, you have the right to
institute proceedings in the district court of this county within 180-days from the date of this letter to
attempt to compel disclosure of the information requested (§ 74-103).

Please feel free to contact our office if you have any questions or concerns.

Sincerely,

Pam Dilbeck
DSD Administrative Specialist

Planning ¢ Zoning e Building ¢ Code Enforcement o Engineering  GIS
While balancing diverse interests, the Canyon County Development Services Department (DSD) delivers

community development services to implement the County’s vision and values, provide
stewardship of public resources, and maintain a prosperous future for all.
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Suggestions for Testifying at the Public Hearing

Be informed . . .

Review the proposal, the staff report, applicable
provisions of the ordinance and comprehensive
plan. Learn the criteria used to consider the
proposal’s merits, or other pertinent material.

Beontime...

Although the item you are interested in may not
be first on the agenda, you never know when it
will be heard. The governing body has authority
to adjust the schedule according to its discretion.
Thus, anticipate attending from the beginning.

Speak to the point . . .

The governing body appreciates pertinent, well
organized, and concise comments. Redundant
testimony is discouraged and each individual is
given 3 minutes to comment. Long stories,
abstract complaints, or generalities may not be
the best use of time. Neighborhood groups are
encouraged to organize testimony and have one
person speak on behalf of the group --
"opposition representative,” like the applicant’s
representative, receives 10 minutes to make
comments. Applicant has 5 minutes to rebut or
discuss issues raised by any opposition.

If you don’t wish to speak, write . . .

At most hearings, previously submitted written
testimony has been reviewed by the governing
body before the meeting. It is unreasonable to
submit  extensive  written comments or
information at the hearing and expect them to
be reviewed prior to a decision. All documents
or written comments should be submitted to
the Development Services Department by
October 28, 2023.
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My name is Susan Isaak and my address is 31492 RED TOP RD WILDER ID. My family lives across the
street from AK Feeders

On October 27, 2023 we hand-delivered your Exhibit 61 to both you and DSD that contained a request
that all documentation from your County-held Records for File CU2020-0001, Peckham Road Trust, and
the file for lawsuit case #CV14-21-10123, Petitioners vs. Canyon County, be inserted into the Official
Record for this proceeding. This was not done. As a result, the Record before you is incomplete.

The reason for our request to put County-retained documents into this Official Record is that there is
documentation in those files we planned to use at this hearing for various reasons and to show that
information your Planner has put into the draft FCO is cherry-picked, misleading, and inaccurate. As an
example, your Planner states in this draft FCO that CAFOs QUOTE: “...are regulated and regularly
inspected by the ISDA to ensure compliance with the applicable standards”. There is information in the
records we requested for this hearing, obtained through FOIA requests, that proves that the ISDA
“regular inspections” over a 5 year period on a feedlot 3 minutes from AK Feeders’ proposed site whose
Application for 6,000 head of cattle you DENIED in 2021 amount to no more than 30 to 40 minute
“inspections” once a year. This is not “regular inspections” as your Planner has led you to believe. These
are drive-bys!

Further, your Planner wants you to agree that you find that the AK Feeders’ proposed plan is consistent
with the 2020 Comprehensive Plan. Nothing could be further from the truth. The Comprehensive Plan
mandates that, QUOTE: “Provisions for the protection of private property rights are predicated on
Sections 67-6508(a) and 67-8001 of the idaho Code. The Comprehensive Plan requires that QUOTE:
“land use policies do not violate private property rights or adversely impact property values....”. As you
have heard from other local citizen property owners, and we agree, the AK Feeders’ proposed feedlot
would do just that, violate our Constitutional right to use and enjoy our properties AND destroy our
property values.

Your Planner uses the term “mitigate” throughout the draft FCOs. The term “mitigate” means “to make
less severe” which means the situation is still left “severe”. Your Planner states that QUOTE: “lined
evaporation ponds will be regulated by the ISDA”. The documentation from the County Records we
requested for this hearing that were not put into this Official Record, would have provided us with the
opportunity to present reporting of toxic feedlot “ponds” in idaho breeching and causing damage to
local citizens living as far away as 10 miles from the breeched “pond”. We have been denied our right to
provide you with this material.
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Your Planner wants you to agree that QUOTE, “ The proposed facility is not located in an identified
nitrate priority area”. This is not true. State authorities have informed citizens in the past that the edge
of the drawing on a map of nitrate priority areas is only a rough guess of where that area could be based
on test wells in the area, and that the nitrate priority area does not stop at the edge of a pink spot on a
map. All DEQ maps have a disclosure that says they aren’t accurate. Your Planner’s assertion that the
nitrate area is 3,300 feet away from AK Feeders’ proposed project is ludicrous! Further, the Site Team
Report dispels your Planner’s assertion by stating that QUOTE, “the mean nitrate level in groundwater
within a 5-mile radius of AK Feeders’ proposed feedlot is 5.3 milligrams per liter (5 mg/L) and at least
25% of their test wells within that 5-mile radius have OVER 5 milligrams per liter of nitrates in them. At
10 milligrams per liter, as you know, your well is destroyed and so is your property value. And that’s just
their test wells. Factor in all domestic wells and that number could be even higher. 5.3 milligrams per
liter of nitrates in our wells is half way to our wells being completely destroyed and our properties
becoming worthless, not to mention the destruction of our families. Allowing 3,700 head of cattle
peeing and pooping 24/7/365 on top of this land that has never been anything but a huge sandy bog
where the “first encountered water” is 0-25 feet and domestic wells are 6-12 feet like the Cardoza’s well
and ours, you will have willfully and knowingly destroyed our properties, which you DO NOT have the
authority to do.

Your Planner wants you to sign on the dotted-line that the proposed project QUOTE, “will not be
injurious to properties in the immediate vicinity”. As we and others have now testified, this is
ABSOLUTELY UNTRUE.

You have heard testimony from long-time local citizen property owners near this proposed feedlot :

-that DeBenedettii’s property was not a feedlot in the past
-that this area has been nothing but a huge sandy bog for years
-that this bog is only 200 feet from the Snake River
-that there are very shallow wells that would become contaminated & destroyed by this proposed
feedlot
-that your Planner’s draft FCO’s are erroneous and flawed
-that our Constitutional rights have been denied because our right

to provide meaningful and complete testimony has been denied due to your

Planner’s negligence in not putting the requested County documentation into this Official
Record for our use in testifying
-Mr. DeBenedetti’s current 1,000 head of cattle is already violating our rights to the use and enjoyment
of our properties and destroying our property values and many of our local citizens were here long
before he arrived so he has no Right-to-Farm protection.
-and, finally, but most importantly, the information about the Constitution and Idaho Supreme Court
precedent that you have been provided with on page 15 of Exhibit 61B proves that you do not have the
authority to do anything that could violate our Constitutional right to the use and enjoyment of our
property or that could destroy our property values. As a result you are compelled by our laws to DENY
this AK Feeders’ Application.




If you reschedule this hearing, do not close the Record or the Testimony until the records we have
requested for your hearing have been put into the Official Record and the County’s adherence to Exhibit
20 from the Idaho DEQ has been done, and local citizen property owners have been given our right to
testify regarding both.

| have given you my testimony thus far, and will not stand for questions.

Thankyou,

s Thaak

Please place this in the file for this case:

CU2022-0036
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Case No. CU2022-0036

Good Evening, My name is Christina Marston and | live at 31396 Req Top Road directly across
from the northermn properties of AK Feeders. Our property has been in the Marston Family for
over a 100 years, my husband and | have owned it since 2005. | pgrsonally grew up in a farm
family that operated a feed lot, cow/calf operation, and row crops in lowa and gradu_ated from
lowa State University. Needless to say we are a pro agriculture family but smart agriculture.

AK Feeders flooded you with over 100 petitioners saying they are in favor of expanding their
feedlot, but | noticed the majority don't live anywhere close tp this operation. Some as far
away as Melba, ID and Vale, OR. It's really convenient to be in favor of 3700 head CAFO
operation when it won't ever affect your property valt_.le. your domes?lc well, or use and
enjoyment of your property. I'm personally friends with some who signed letters of suppqn.
and when | questioned them why they signed in favor all their responses were,‘Oh, I dujn t _
know anything about it or where it was even located. 14 homeowners who ali live with in miles
of AK Feeders current operation sent you in letters with concemns. In your report there seemed
to be a rebuttal or way around all of our concerns such as:

Red Top Road and Peckham Road are already dangerous roads with multiple 90 degree
corners. In your report it said there have been no reported incidences. Apparently I'm the only
one that remembers a little girl getting hit by a car while getting the mail at the end of her drive
way, or the car full of teenagers hitting our ditch rider and one teenager

dying, apparently | should have reported the Simplot Semi who ran me and my 3 children off
the road on the curve by Brad Case’s house. You mentioned that the Golden Gate Highway
District has no concerns about the expansion, but one might stop and ask how un-bias are
they? Highway commissioner Ed Leavitt tried to put in a Multi 1,000 head pig operation on

Red Top Road and Commissioner Andy Bishop's family once owned the land that AK Feeders
is located on.

The proposed site has been deemed high risk, it's right next to the Snake River, in a nitrate
priority area, on a high water table, in blow sand, with multiple drain ditches running through it.
With all these ground water concems how can we not be womried about our domestic wells

becoming contaminated. What will happen when they ultimately become unusable and our
properties unseilable?

AK Feeders proposal will violate our Constitutional rights to the use and enjoyment of our
properties and negatively impact our property values. You should also be aware, based on the
Idaho Secretary of State Filings, Mr. DeBenedetti is NOT an Idaho or Canyon County Resident.
He lives in Oregon and California. in Addition the parcel of land in his application is owned by
a foreign Entity in California, AK Feeders LLC. If you were to allow his application, his profits

would go to California while his feedlot would be destroying the homes and properties of
lifetime Idahoans.

Please protect our Constitutional rights and see that this CAFO would cause damage, hazard,

and nuisance to our community. As residents of Canyon County please protect us and our
properties and not a resident of Oregon and California.

This is my testimony thus far and | will not stand for questions.

Christina Marston
31396 Red Top Road
Wilder, ID 83676
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My name is Raleigh Hawe and my address i1s 31453 Peckham Road,
Wilder, Idaho. My wife and I have lived on our property south across
the street from the current AK Feeders’ property for 29 years.

There is a statement that there was a feedlot in 1994 on the AK Feeder
property with a Google map attached supposedly showing proof of a
feedlot on that property. This 1994 Google map shows no proof of a

feedlot and there was no documentation proving that a feedlot existed
there.

We bought our property in 1994. At that time, this property now owned
by Mr. DeBenedetti was owned by Darwin and Sharon Schwitzer and
they had a cattle and bull operation. He had a bull sale once a year.
There was no feedlot there in 1994

Besides testimony here tonight, you have further proof that AK Feeders’
proposed feedlot will violate our Constitutional right to the use and
enjoyment of our property and destroy our property values from the Site
Team’s official determination that this proposed feedlot is HIGH RISK.

This area has and always had a high water table. The toxic nitrates from
the waste of 3,700 head of cattle will contaminate our wells and the
Snake River and destroy our properties.

AK Feeders’ proposal will violate our Constitutional right to the “use
and enjoyment” of our property and destroy our property values as his
current operation is doing. As a result, you are not empowered by law to
grant his application. Remember what the Supreme Court said,

IO A 12T FY



“substantial rights were harmed when property values are impacted OR
there is interference with the use and enjoyment of property”
“recognizing prejudice to a substantial right and vacating a board
decision because it could impact property value or the petitioners’ use
and enjoyment of their land” and “The nature of the proof required to
establish such prejudice is aptly shown by reference in other cases from
the Idaho Supreme Court.” This means you do not have the right or
authority to violate our rights.

You must deny this application or otherwise you will be willfully and
knowingly violating the constitutional rights and destroying the property
values of my family and other local citizen property owners.

This is my testimony thus far. I will not be standing for questions.
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Subject: [External] In Regards to #CU2022-0036

From:

Deidre and Randy Brown
22470 State Line Road
Parma, Id. 83660

To:

Canyon County Development Services Department
111 North 11th Avenue, #310

Caldwell, Id. 83605
zoninginfo@canyoncounty.id.gov

In regards to #CU2022-0036

My husband and | moved to our property in August 2001. The area of our home is located close to the
Idaho/Oregon border and the Snake River. When we moved to our property there was a small cattle grazing
operation located at 21696 State Line Road Wilder idaho 83676. The area was quiet and peaceful and the
perfect place for us to raise our children. At NO time was a feediot functioning or in operation before, or even
after, we moved to the property until recently (the last year without approval). We would not have purchased
land for our home by an operating feedlot due to the noise, pollution, smell, and damage to property values. |
am attaching Googie Earth maps to reference the period from when we moved to our property to the current
year.

in the Master Application, there is a Conditional Use Permit Checklist (page 19 original, page 56
amended copy). On that checklist, the following items have not been addressed by the AK Feeders in the
application.

- ltem # 4, will the proposed use be injurious to other property in the immediate vicinity and/or
negatively change the essential character of the area;

- Item #5, will adequate water, sewer, irrigation, drainage, and stormwater drainage facilities, and
utility systems be provided to accommodate the use;

- Item #7, Will there be undue interference with existing or future traffic patterns; and

- ltem #8, Will essential services be provided to accommodate the use including, but not limited to,
school facilities, police and fire protection, emergency services, and irrigation facilities, and will the
services be negatively impacted by such use or require additional public funding to meet the needs
created by the requested use?

I would like to address item #4 first. In the Canyon County Comprehensive Plan for 2030, on page 10,
property rights, “the right to enjoy”, it states, the right to enjoy the property for its intended use without creating
nuisances. Zoning categorizes land uses based on compatibility, such as agriculture, residential, commercial,



alg maustdl.

The area we are in is considered agricultural. However, due diligence should be given in approving businesses
or structures that have changed in their nature from the time private property has been granted to homeowners.
Numerous homes have been built and bought in the 20-plus years when we moved to the area. To allow the
homes to be built, collect property taxes on those properties, assess the value of those properties, and then
allow a feedlot/CAFO to form is negligence on the part of the county. This NEW feedlot will absolutely change
the quality of life we have enjoyed for over 20 plus years.

ltem #5, according to the application by AK Feeders, they plan to pull water from wells. Have they applied for
new permits? How will this affect the homeowners that live next to AK Feeders wells? How will they maintain
runoff (are new storm drains being installed?)? 1 could go on and on over this item. AK Feeders has patched
together an application without getting proper permits or planning. They reference a permit dated May 17th,
2013 but no current permit for the allotted increase in cattle.

Item #7, according to the application the hours of operation will be consistent with the school bus hours of
operation and the commute by individuals to their jobs. The AK Feeders mention one small road section (State
Line) in front of their property but no other access roads. To get to the access point for AK Feeders, Semis,
tractors, feed trucks, etc. must use other roads, Red Top and Peckham. Both of these roads have very sharp
corners on them that have multiple accidents due to various reasons. | see no permit or plan to address the
access roads to State Line road by AK Feeders or the effect of the increase in large transporting semis will
have. The site advisory team did not assess the roads per their report.

ltem #8, when we moved to our property we had to have a permit from the Wilder Fire Department for insurance
purposes. What will the new facilities require for our already overburdened public services?

in the Canyon County Comprehensive Plan for 2030, there are numerous conditions that will either not be met,
have not been met, or violate the land plan by this application. To mention a few;

. P5.01.04a Develop procedures and requirements that can be used to assess the impact of
proposed developments on the water supply of adjacent landowners or residents (numerous wells
will be affected to the detriment of the neighboring properties).

. P5.01.05 Protect the areas where crucial aquifers are replenished and restrict new development in
flood-prone areas. According to the CAFO Site Advisory Team, the area of impact has a very high
water table and is high risk. AK Feeders has not addressed this issue other than a patched-together
plan of dry scraping. Evidently, all the standing water on their property occurring before they dry
scrape will not cause harm. Every rainfali, snowfall, and irrigation event leads to flooding in this
area. There is no way around it. At the neighborhood meeting held in July of 2022, the developer
stated that “all the cow urine will evaporate and not cause harm®.

- P5.01.08 Protect fish, wildlife, and plant habitat.....J.R. Simplot was recently fined for polluting the
Snake River with cow manure runoff. Based on the landscape of this area, the drainages that run
through the proposed feedlot, the high water table, and the proximity of the Snake River, this will be
an occurrence if this feedlot is allowed.

. A5.02.01 Work with IDEQ to identify ways to improve air quality. The amount of dust and
increased pollution in the air due to dry scraping, standing piles of manure, spreading of manure,
cows moving through the feedlot, etc. have not been addressed. According to the CAFO site team,
they did not address air quality issues. | see no plan in the application, permits, or other to address
pollution issues.

- On page 38 of the Comprehensive Plan, it states; that air quality affects the health and well-being
of Canyon County residents. The Clean Air Act was put into place to protect an individual's right to
clean air. Numerous residents in this area suffer from COPD and severe asthma-related illnesses.
The proposed CAFO would violate both the Clean Air Act and the Disabilities Act.

- In the land hearing materials on the Canyon County website, there is a Nitrate Priority area map.
This property is right at the edge of that map. The Comprehensive Plan addresses Nitrate priority
levels on page 40. According to the plan, “Nitrate is one of the most widespread groundwater



contaminants in ldaho”. The nitrate levels are already unhealthy and at extremely high levels based
on testing of individual wells before the development of this feedlot. The AK Feeders application
does not address how this proposed feediot will impact this area and was not addressed by the Site
team.

AK Feeders violated the pemit process by beginning to develop the feedlot before approval. Reference, Google
Earth maps are attached. When the homeowners have asked for information or help from the county they have
been told “It is an agricultural area”. | would hope the county would want to make sure that even though we are
located in an agricultural area, individual property rights (that were given by the county) would be honored. Any
application or facility would be required to abide by the rules and regulations put into place by the county and by
law and not just rubber-stamped because they are agriculture. There is a deep mistrust of county officials based
on how they treat private property owners, the laws they have broken, the numerous lawsuits that have been
filed against them, and the lack of care in their official capacities.

We are strongly opposed to the NEW feedlot proposed for 21696 State Line Road, Wilder ldaho 83676.
Permit/application number CU2022-0036. | would like this information entered into the official record for the
Planning and Zoning Meeting currently scheduled for November 16th, 2023.

Deidre and Randy Brown
22470 State Line Road
Parma, Idaho, 83660







DEBBIE CARDOZA
Jan 3, 2024 at 10:18:31 AM

November 18, 2023

Via Email - zach.wesley@canyoncounty.id.gov

Zach Wesley

Deputy Prosecuting Attorney
Canyon County

1115 Albany Street

Caldwell, ID 38676

RE: Return of Typed & Signed Sworn Testimony Document
(CU2022-0036 AK Feeders 11/16/23 Hearing)

Dear Mr. Wesley,

At the beginning of the public P&Z Commissioners' Hearing
on 11/16/23 the Commissioners put forward a motion to
accept several late Exhibits and passed the motion
accepting these Exhibits that came in after the October 28,
2023 deadline.

Before each citizen in opposition gave their oral testimony
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on 11/16/23, we each handed a copy of our typed & signed
sworn testimony document, to be put into the Record, to Ms.
Root, Planner, Canyon County, as proof of what we were
testifying to. Ms. Root was sitting next to you and accepted
each signed & sworn document. After the opposition
testimonies were concluded you asked the Commissioners if
they wanted to entertain a motion to accept these typed &
sworn testimony documents into the Record. The
Commissioners did not put forward any motion, either to
accept or to deny my typed & signed sworn testimony
document.

Because the Commissioners did not put forward a motion to
either accept or deny my typed & signed testimony
document for the Record and as you were the last person to
reference them and they were not returned to each citizen in
opposition after the hearing, please advise me of the status
of my typed & signed testimony document and return it to
me. Please confirm that you will return it to me by emailing
me at: and return it by mail to me at the
address below.

Sincerely,

Sera ast



Glenis Christopherson
31641 Peckham Road
Wilder, Idaho 83676

Canyon County Development Services
RE: CASE CU2022-0036, proposed AK Feeders CAFO on State Line Road Oct 10, 2023

Dear Planners,

| am 83 years old, and | live in a log cabin along the Snake River near AK Feeders’ proposed
CAFO. As aretiree, | have engaged in outdoor activities on my property for many years. | do not
want to lose the enjoyment of my property due to poor controls on the near presence of nearly
4,000 head of cattle confined in dense conditions. Before approving the development, | ask the
~ commissioners to impose good abatements — such as a berm or a line of thick trees along the
perimeter of the Feeders land. This could help to screen my place (as well as my neighbors)
from noise, smells, dust, and viewing a wasteland of manure just across the road. | hope the
commissioners require frequent removal of waste to reduce smells, dust, and flies.

If the CAFO is asked to de-water its manure and haul the solids away, please impose a schedule
that will minimize house-fly production. As for retaining ponds to hold contaminated water for
evaporation, | ask that the ponds be lined appropriately to prevent seepage into our local
ground water. My property is served by a well exclusively, so | want to be sure that chemicals
and bacteria will never find their way into my tap water. Because stored livestock wastewater
can go rancid/septic and stink to high heaven, | request inspections -- and aeration as needed --
as part of the County’s conditions for approving the proposed CAFO.

| would expect Planning & Zoning to specify steps for the CAFO to take so as not to breed up
mosquitoes. West Nile Virus host mosquitoes can exploit water collections in hoofprints and
puddles to lay their eggs. P&Z can require the use of Bti mosquito dunks and granules property-
wide to keep down mosquito larvae in season. | am curious whether the mosquito abatement
district has been informed and plans to place one or more mosquito traps (at the CAFO and also
nearby) for close monitoring to determine when West Nile Virus appears among local
mosquitoes. Our neighborhood has been an area of concern due to West Nile transmission in
the past. The raw number of mosquitoes and their rate of infection could go through the roof if
the CAFO is not managed correctly, due to the insects’ ability to get blood from huge numbers
of cattle. We certainly do not want to see human or horse encephalitis cases (especially fatal
ones) in our area!

Light pollution is a big issue for me. Mass livestock businesses sometimes house cattle in open
pavilions or corrals, with intense spotlights that light up the night sky for miles around. if the
CAFO plans to employ such lighting, please require them to direct all lights downward — not up
into the night sky, or laterally so that area residents are hit with glaring beams of light.
Personally, | enjoy seeing the stars in a dark night sky. Do not give all the rural land in this area
an industrial appearance by allowing a big boost in light pollution at night.
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Additionally, 1 would like to point out that hundreds of thousands, possibly millions, of Snow
Geese migrate down and up the nearby Snake River each year, and these impressive birds rely
on the land along the Snake for rest and food during their migration. The cultivated field east of
my place at 31641 Peckham typically is blanketed in resting birds throughout both directions of
migration. As soon as one mass of hundreds of geese launches into the sky to fly onward,
another flight of geese comes in for a landing. In Oregon, just west of State Line, the pastures
likewise are an important stop off for the migrating Snow Geese. These pastures typically are
blanketed in hungry, tired geese, including the young who are flying with their parents. |
oppose CAFO lighting if it is apt to confuse the geese, interrupt their sleep or feeding, or deter
them from stopping at all in their traditional resting spots such as the farm field east of my
property. | wonder: can there be a “lights out” policy during goose migrations, so that even
downward directed lighting is cut off at critical times of the year? | also value the existence of a
big colony of dozens of Great Blue Herons (sometimes egrets too) nesting each spring in a large
tree along the river (on an island?) west of State Line Road, within sight of my cabin. Please
make P&Z rulings that will preserve these birds’ ability to engage in the daily activities necessary
for them to thrive. Bright lights and the constant bellowing of cattle, if unabated, could
negatively affect the wellbeing of wildlife as well as humans, all around the proposed CAFO site.

A major concern connected with the CAFO proposal is vehicular safety. It is obvious that an
operation involving nearly 4,000 cattle will cause a steep increase in truck traffic. If AK Feeders
is required to send ALL trucking to and from its main gate along State Line Road (with a ban on
using Peckham), then a very hazardous right-angle turn -- one uncontrolled by stop signs or
traffic lights — can be avoided. The junction where State Line Road meets Peckham Road is
already a safety concern for locals; now imagine adding in truckers from other areas who are
unfamiliar with the turn. If AK Feeders does anticipate that any of its hay and cattle trucks will
arrive or depart along Peckham Road, then | believe the commissioners should ensure that a
new Peckham Road gate be created on AK Feeders property, as far from the right-angle turn as
possible. Local traffic will be much less imperiled by the presence of semi-trucks (perhaps
pulling double or triple trailers), if AK Feeders traffic gets shunted away from the sharp turn
where Peckham and State Line meet.

If AK Feeders wants to maintain a fueling station on site, | assume the commissioners will
require that appropriate spill-containment and fire-suppression structures and equipment will
be incorporated. If truckers arrive late in the day and must wait until morning to load or unload,
| hope there will be a parking lot for truckers on AK Feeders property. The gravel shoulders
along State Line Road and Peckham Road are far too narrow to accommodate a parked semi-
truck without its crowding into the lane of travel.

Thank you for imposing rules that will prevent AK Feeders’ proposed CAFO from becoming a
hated burden: a trial for its neighbors, a safety hazard, and a blight on the natural environment.

&y
Glenis Christopherson WZ"WM\,



My name is Tim Alderson. My address is 22440 State Line Road,
Parma, ID. | live less than a 1/2 mile from the proposed feedlot.

County Zoning Regulations, Section 07-07-01, States that the
purpose for a conditional use permit is for: “Every use which
requires the granting of a conditional use permit is declared to
possess characteristics, which require review and appraisal by
the commission, to determine whether or not the use would
cause any_damage, hazard, nuisance or other detriment to
persons or property in the vicinity” —That is exactly what AK
Feeders request for a feedlot would do!

| would like to give you some numbers for reference:

1 cow produces about 8 gallons of urine a day
8 gallons x 3700 cows = 29,600 gallons of urine a day
or 189,520,00 gallons a year

1 cow produces about 65 pounds of feces a day or
23,725 tons a year. 23,725 tons of feces for 3700 head of
cattle would produce 87,780,500 tons

of feces a year.

“The Idaho Supreme Court has not established a bright line test
governing whether a petitioner’s rights have been violated. The
court; however, previously held that substantial rights were
harmed when property values are negatively impacted or there is
interference with the use and enjoyment of the property. The
nature of the proof required to establish such prejudice, is aptly
shown by reference to other cases from the ldaho Supreme
Court.”

It appears that AK Feeders wants to violate our Constitutional
Rights and destroy the property values of his neighbors and local
citizens. Please remember what the Supreme Court said:
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“substantial rights were harmed when property values are
negatively impacted or there is interference with the use and
enjoyment of the property.”

A CAFO site advisory team did a study at the proposed feedlot
site of AK Feeders . There are three factors the site team
addresses:

1: High Risk

2: Medium Risk

3: Low Risk

— The environmental risk for the proposed feedlot, as
determined by the site Team is HIGH!

These are the risk factors that this proposed feedlot met:

1: Dominate soil texture in the area is fine sandy loam, with
high saturated hydraulic conductivity between .57 and 2 inches
an hour. Our soil in the area is basically a sieve!

2: Clay layers in the saturated zone are discontinuous.
Drillers reports indicate 0-10 feet of clay layers in the unsaturated
zone.

3: The depths of the first encountered groundwater is
generally high at 0-25 feet. We have a very high water table.

4: The aquifer geology is comprised of sand and gravel.
What does this CAFO site study illustrate and point out?

No.1: The first encountered ground water is high, at 0-25
feet: meaning this proposed feed lot site is like a french drain. All
the toxic water, urine and feces waste, will flow quickly into our
aquifer causing all our wells to become contaminated and
virtually destroy our homes.



No. 2: There are discontinuous clay layers in this area which
will not stop urine and feces waste contamination into our aquifer
that would absolutely destroy our wells.

No. 3: Again, toxic nitrates are the primary chemicals that
destroy wells. The average toxic nitrate level in groundwater
within a 5 mile radius of the proposed feedlot is 5.3 milligrams
per liter. At 10 milligrams per liter the ground water is
poisoned, totally destroying our properties.

Something that really interests me, and | hope will do the same
with the commissioners - is that based on Idaho Secretary of
State findings, Mr. Debenedetti IS NOT a resident of Canyon
County OR anywhere else in Idaho. He lives in Oregon.
Further, ALL AK Feeders’ Corporate Offices appear to be in
California.

In addition, the parcel of land in his application is owned by a
foreign entity registered in California: AK Feeders.

If you were to approve this application, monetary profits would
go to California, while his feedlot would be destroying the
homes and properties of local residents and lifetime Idahoans.

Based on the Supreme Court precedent, | implore you to deny
this AK Feeders’ application. If you do not deny it, you will be
violating our Constitutional Rights and helping to destroy our
properties.

Something that has not really been addressed is the
environment. In 1976 | moved to Idaho from Minnesota and got
interested in river boats. | came to love the Snake River, for it’s
fishing, hunting and general family recreation. In 1976, the Snake
River was as clear as the Boise River is now.



Today it is absolutely terrible! Moss beds everywhere (you can’t
run a jet boat) and the river is very polluted. According to Buck
Ryan, of the Snake River Water Keepers, the primary pollution
of the Snake River from Idaho Falls to Brownlee Reservoir is
CAFOs !!

| also contacted Emily Montoque, with the Dept. of
Environmental Quality (DEQ) and Mitch Verneer, with Best
Management Practices (BMP). These agencies all monitor
CAFOs along the Snake River for pollution violations. They told
me there is a huge law suit going on right now in Grandview, ID.
All three agencies are aware of AK Feeders CAFO proposal and
indicate that they would be monitoring the progress of this
proposed feed lot.

This is my testimony so far. | will not stand for questions.



September 15, 2022

To:  Canyon County Commissioners Smith, Beek, White
115 Albany St., Rm. 101

Caldwell, ID 83605
bocc@canyoncounty.id.gov

From: Brad & Victoria Case
30769 Red Top Rd.
Wilder, ID 83676

RE: Case # CU2022-0036; AK Feeders, LLC Master Application with C.C.
Development Services

Canyon County Commissioners:

We are writing in regards to the application for a C.A.F.O. development (see above
mentioned case number) in Arena Valley, just west of Wilder, idaho near the Oregon
Border. (Address - 22704 Stateline Rd., Parma, ID). The Case family has lived on
nearby land for several generations. We homesteaded this part of Arena Valley in the
late 1800's. It is now 5" generation farm and ranch ground in our family, as our son just
built his own home on the property. We raised our family here and plan to live out our
days on this exceptional rural land, in what used to be a peaceful, quiet area. We have
several concerns with a feedlot operation that large in the proposed area:

Heavy traffic of semi-size trucks

Constant noise

Increased traffic/congestion/insufficient road width

Extreme negative impact on the high table of the aquifer & surface water
convergence of the Arena Lake, Case, and Allen drains.

Dust and insect pollution for all surrounding homeowners

Property value decline

Peace/tranquility in our valley

Waste water run off will go straight to the Snake River in Oregon

Prolific development of new wells — 6,000 head of cattle consume a lot of water
Current residential well contamination (research what happened to a whole
community in Weiser, i[daho when nitrates destroyed their well water quality).

e The residents who have moved into this valley did so PRIOR to any proposed
C.A.F.Q., not after.

® -] ]
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The proposal states that this is an expansion of an existing C.A.F.O. However, it is
not an expansion of existing feedlot facilities. All feed bunk commodity storage



CC:

facilities would be built as new. We have been in contact with a lawyer associated
with the Idaho Water Users Association, as there are three drains negatively
affected by this application. He advised us to demand a C.AF.O. Siting
investigation from Canyon County to the Idaho Department of Ag.

We, as well as our neighbors, are concerned about our property values declining in
an area that does not have an existing feedlot. Most in this area do not oppose the
current cattle operation (pasturing) of AK Feeders.

We would appreciate a response from your particular agency regarding our
concerns. We also would like this correspondence entered into the official
record for this case (CU2022-0036).

Thank you very much,

V. Brad Case
Victoria A. Case

Canyon County Development Services

Idaho State Department of Agriculture

Idaho Department of Environmental Quality
idaho Department of Water Resources
Oregon Department of Transportation
Oregon Department of Environmental Quality



From: Dee Dee Alderson dalderson@marsingschools.org
Subject: Re: AK FEEDERS
Date: January 3, 2024 at 10:47 AM
To: Susan Isaak isaakrn@gmail.com

Good!

On Wed, Jan 3, 2024 at 10:44 AM Susan Isaak NN \''rotc:
Thanks ... this is helpfullll Have a great day :)

On Jan 3, 2024, at 10:42 AM, Dee Dee Alderson <dalderson@marsingschools.org=
wrote:

---------- Forwarded message ---------

From: Dee Dee Alderson <dalderson@marsingschools.org>
Date: Wed, Nov 15, 2023 at 7:41 PM

Subject: AK FEEDERS

To: Dee Dee Alderson <dalderson@marsingschools.org>,

My name is Dee Dee Alderson and my home and land is about a
half mile from AK Feeders/Mr. Debenedetti’s proposed CAFO. My
address is 22440 State Line Road, Parma, ID.

| want you to know that | am pro agriculture; however, | am against
agriculture that the State Site Team deems HIGH RISK because of
the foreseeable destruction of our ldaho aquifer and additional
pollution to the Snake River. According to Riverside lrrigation, AK
Feeder’ property already has an irrigation drain that runs from this
wetland area in question, directly to the Snake River 200 feet away.
This drainage is running into the Snake at the corner of State Line
and Peckham. It has been running all year due to the high water
table. AK Feeders’ parcel is a huge bog, draining into the ground.

County regulations do not allow anything that “would cause damage,
hazard, nuisance or other detriment to persons or property in the
vicinity." That is exactly what AK Feeders’ proposed feedlot with
3,700 or even 6,000 head of cattle will do.

AK Feeders’ current operation is already violating our Constitutional
richt to the 11se and eniovment of otir nronertv The toxic dust and
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odors that cause everything from respiratory irritants and chemical
burns to decline in lung function and even death is already affecting
everyone in the area. We do not have the use and enjoyment of our
properties due to these toxic odors continually coming into our
properties. Adding 3,700, or even 6,000 head of cattle, would make
matters 3000% worse, while continuing to violate our
Constitutional rights to the use and enjoyment of our property.

You have proof that AK Feeders’ proposed feedlot will violate
our Constitutional right to the use and enjoyment of our property.
The Site Team's Report determined that his proposed CAFO is HIGH
RISK:

According to the Site Team, "The ground is sand and gravel". This
proposal will allow additional toxic cattle waste to leak into our
aquifer and destroy our wells.

e Your Site Team says, "The first encountered groundwater is_
shallow at 0-25 feet". This means that the proposed site is like
a french drain where all the toxic cattle waste, pee and
feces, will flow quickly into our aquifer 25 feet down
causing all our wells to become contaminated and destroy
our homes. Many of the private wells surrounding AK
Feeder's property are only 7-12 feet deep.

-There are NO continuous clay layers to stop the toxic cattle waste
from directly contaminating our aquifer. This will cause our wells to
become contaminated and destroyed.

-The average toxic nitrate level in groundwater within a 5 mile radius
of AK Feeders’ proposed feedlot is 5.3 milligrams per liter (5 mg/L).
At 10 milligrams per liter the groundwater in our area would be totally
destroyed and so would all our properties. Our wells would be
considered poisonous and unusable.

Please note that the 25% of the wells within a 5 mile radius of Mr.



DeBenedetti’'s proposed feedlot that were tested and already
contaminated with over 5 milligrams per liter (6 mg/L) of toxic
nitrates, does not include my well, nor every private well in the area.
Our private wells have NOT been factored into that percentage.
That 25% total could indeed be much higher.

When wells reach 10 milligrams of nitrates per liter, they are
essentially destroyed. At 10 milligrams of toxic nitrates our wells
are worthless; our homes are worthless. There is NO
“mitigation” technique that AK Feeders can use that would ever
keep this poison from seeping into

our aquifer.

In the attached Exhibit 61A, you will recall that on March 4, 2021 you
DENIED a virtually identical feedlot request to add 6,000 head of
cattle because their proposal was not consistent with many
requirements of the 2020 Canyon County Comprehensive Plan.
Your Site Team Report for your 2021 DENIAL is virtually identical
to the current Site Team Report for Mr. DeBenedetti's proposal,
although worse for AK Feeders.

The common issue you raised in each of these Comp. Plan goals
and policies was the fact that there were numerous wells in the
vicinity that tested High in toxic nitrates. Contamination of the
aquifer and destruction of local property owners' wells was
your overriding concern, as it should be. You were also
concerned about the increased truck traffic for those living near
that feedlot. Trucks from AK Feeders’ site would also travel that
same route east on Peckham Road adding to the burden on that
same route.

Court Ruling on page 15, middle paragraph, states:
In exhibit 61B, on page 15, QUOTE: “The Idaho Supreme Court

has not established a bright line test governing whether a
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petitioner's supstanual rignts have peen violated. /d. I ne Lourt,
however, has previously held that substantial rights were
harmed when property values are impacted or there is
interference with the use and enjoyment of property. /d. (citing
Price v. Payette Cty. Bd. Of Cty. Comm'rs, 131 Idaho 426, 431, 958
P 2d 583, 588 (1998)(recognizing prejudice to a substantial right
and vacating a board decision because it could impact property
value or the petitioners' use and enjoyment of their land)). “The
nature of the proof required to establish such prejudice is aptly
shown by reference to other cases from (the Idaho Supreme
Court)." Id.

The District Court Judge is telling you here that the Constitution
AND Idaho Supreme Court precedent do NOT allow County
authorities to violate property owners' Constitutional right to the
"use and enjoyment" of their property OR to impact their
property values, and that includes you.

AK Feeders’ proposal will violate our Constitutional right to the
"use and enjoyment of our property” and because his proposed
feedlot would be on ground that leaks like an old strainer, is
virtually ON the Snake River, plus your Site Team report
designates the land HIGH RISK! Remember, the rating on the
feedlot you DENIED was MEDIUM RISK.

If you do not rule on this AK Feeders’ Application immediately, you
must leave the testimony open until the County has accomplished
all the requirements from the Department of Environmental Quality
outlined in their October 24, 2023 letter, your Exhibit 20, so that
local property owners have additional opportunity to remind
you about the violation of their Constitutional rights and the
opportunity to give testimony regarding these DEQ requirements
and the County's compliance with them.

You should also be aware that, based on Idaho Secretary of State
filings, Mr. DeBenedetti is not an Idaho or Canyon County



resident. He lives in Oregon and California. In addition, the parcel
of land in his Application is owned by a Foreign Entity registered in
California, AK Feeders, LLC. If you were to allow his Application, his
profits would go to California while his feedlot would be
destroying the homes and properties of lifetime Idahoians. We
have heard that officials in Oregon have said about Mr.
DeBenedetti's proposed feedlot...."not in our state", so he went to
Idaho for his project. If you allow this proposed CAFO, Mr,
DeBenedetti will profit, while the value of my home, and my
neighbor's homes becomes worthless.

Based on our Constitution and Supreme Court precedent, you
must DENY this AK Feeders’ Application, otherwise you will be
willfully and knowingly violating our Constitutional rights and
destroying the property values of local Idaho citizens.



ATHACHMENT

October 23, 2023

VIA EMAIL

Ms. Pam Dilbeck cc: Sabrina Minshall

Sr. Administrative Specialist Director, DSD

Canyon County Development Services Depart. Development Services Depart.
111 N. 11th Street, #310, Caldwell, 1D 83605 Canyon County

RE: You have a problem with CU2022-0036 AK Feeders

Dear Ms. Dilbeck:

This is in response to your October 12, 2023 email and letter to us responding to our October
10, 2023 Records Request. We have reviewed the material you sent us and, as you suggested,
we also looked on the County’s Land Use Hearings webpage for this now-scheduled November
16, 2023 Preliminary Hearing on this matter, and you have a problem.

Canyon County Zoning Law CCZO 07-01-15 (1) requires a neighborhood meeting for any
proposed conditional use. Section CCZO 07-01-15(3) states: “(3) The purpose of the

neighborhood meeting shall be to review the proposed project and discuss neighborhood
concerns, if any.

The problem you have is that by scheduling a hearing on November 16, 2023 on this matter, the
County will be violating citizens’ rights. The “Application” and “project” on your website is NOT
the original “Application” nor is it the “proposed project” presented to all of us who attended
the only Neighborhood Meeting on 6/28/22 and signed the “Neighborhood Meeting sign-Up”
sheet in your file. The “Application” has been doctored and the parcels presented to us for this
“project” have also been doctored and replaced with other parcels. A number of the major
parameters of this “project” presented to us by AK Feeders at the 6/28/22 Neighborhood
Meeting have been completely changed, e.g. location for “project”, size of project, number of
cattle, etc. What you have on your website is NOT what we were presented with at the
Neighborhood Meeting on 6/28/22 and, therefore, we have been denied our right to review the

actual “proposal” at the legally-required Neighborhood Meeting.



ATHAHMENT 4

As neighbors, property owners, and citizens who will be affected by this project, the law
requires that we be provided with a Neighborhood Meeting to “review the proposed project”
which means to “review the ACTUAL proposed project” before it goes to any County hearings.
The County is required to follow the law so we are demanding that your November 16 hearing
be cancelled until such time as the law is followed and another Neighborhood Meeting be held,
this time with the actual details of any AK Feeders’ “project” presented to us.

In addition, we know that you have more material in your file that was not provided to us
through our Records Request, so you response was inadequate.

We, the undersigned, who also signed the first “Neighborhood Meeting Sign-up” sheet for
CU2022-0036 AK Feeders demand that the law be followed and that the November 16, 2023
DSD hearing on this matter be cancelled until such time as another Neighborhood Meeting is
provided as required by law for us to review the “actual project” by AK Feeders.

Sincerely,

Name: Address:

(con’t)



Name: Address:




DEBBIE CARDOZ
Jan 3, 2024 at 10:23:22 AM

| will send this request to DSD.

Thanks,
Zach

From: DEBBIE CARDOZANEEEEGEGEEE

Sent: Tuesday, November 21,2023 10:16 AM

To: Zach Wesley <Zach.Wesley@canyoncounty.id.gov>
Subject: [External] Typed signed testimony

Nov. 21, 2023

Via Email - zach.wesley@canyoncounty.id.gov

Zach Wesley

Deputy Prosecuting Attorney
Canyon County

1115 Albany Street

Caldwell, ID 38676

RE: Return of Typed & Signed Sworn Testimony Document
(CU2022-0036 AK Feeders 11/16/23 Hearing)

AT



Dear Mr. Wesley,

At the beginning of the public P&Z Commissioners’ Hearing on
11/16/23 the Commissioners put forward a motion to accept
several late Exhibits and passed the motion accepting these
Exhibits that came in after the October 28, 2023 deadline.

Before each citizen in opposition gave their oral testimony last
night, we each handed a copy of our typed & signed sworn
testimony document, to be putinto the Record, to Ms. Root,
Planner, Canyon County, as proof of what we were testifying to.
Ms. Root was sitting next to you and accepted each signed &
sworn document. After the opposition testimonies were
concluded you asked the Commissioners if they wanted to
entertain a motion to accept these typed & sworn testimony
documents into the Record. The Commissioners did not put
forward any motion, either to accept or to deny my typed &
signed sworn testimony document.

Because the Commissioners did not put forward a motion to
either accept or deny my typed & signed testimony document
for the Record and as you were the last person to reference
them and they were not returned to each citizen in opposition
after the hearing, please advise me of the status of my typed &



signed testimony document and return it to me. Please
confirm that you will return it to me by emailing me at:

Sincerely,

Debbie Cardoza

31252 Peckham Rd.

Wilder, Idaho 83676

Sent from my iPhone

Sent from my iPhone



Good Evening, My name is Debbie Cardoza and my
address is 31252 Peckham Rd. Our property shares a
common boundary line with AK Feeders on the west.

County Zoning Regulations, state that the PURPOSE for
the Conditional Use permit is to determine whether or not
the use would cause ANY DAMAGE, HAZARD,
NUISANCE to persons or property in the vicinity.” That is
exactly what AK Feeders proposed feedlot with 3
thousand 7 hundred cattle will do....DESTROY OUR
PROPERTY!!!I

AK Feeder's operation,which began last fall, is already
violating our Constitutional right to the use and enjoyment
of our property. The toxic odors and toxic dust are already
negatively affecting property owners in the area. Allowing
an additional 3 thousand 700 head of cattle would make
matters Thousands of times worse!

You have further proof that AK Feeder's proposed feedlot
will violate our Constitutional right to the use and
enjoyment of our property in the Site Team’s Report
determination that his proposed CAFO is HIGH RISK!!!



As reported by your Site Team:

“The ground is sand and gravel’meaning this proposed
site is like a french drain where all the toxic waste will flow
quickly into our aquifer and destroy our wells.

“The first encountered groundwater is shallow at 0-25 feet”
meaning this toxic cattle waste will get quickly into our
wells causing all our wells to become contaminated and
destroying our homes as well as the SNAKE RIVER! Our
family’s well t’&ﬁf é‘e‘}z ?eet deep and only 100 feet away
from the proposed site fence line. LET ME REPEAT THIS,
OUR WELIAT e&ﬁﬁ% Y% FEET DEEP AND ONLY 100
FEET AWAY FROM AK FEEDERS’ PROPOSED SITE. AT
THAT RATE OF SEEPAGE OF TOXIC WASTE INTO THE
GROUND LISTED ON THE SITE TEAM REPORT, OUR
WELL WOULD BE DESTROYED IN A MATTER OF
DAYS!! OUR THIS WOULD DESTROY OUR PROPERTY
AND OUR FAMILY! YOU MUST DENY THIS
APPLICATION!



The soil in this area would allow cattle feces and urine to
leak into the aquifer at an alarming rate, thus
contaminating and destroying all surrounding property
owners’ our water wells and homes,as well as our property
values. You do not have the right or authority to do this
under the Constitution and the Idaho Supreme Court
precedent outlined on page 15 Exhibit 61B.

On October 27 we submitted a letter, Exhibit 61, asking
your Planner to insert copies of County documents into
this Record. This was not done so this record is
incomplete. As a result we have been denied the right to
provide you with a federal report regarding the Sunnyside
Feedlot in Weiser that contaminated the wells of every
property surrounding it for several miles with nitrates,
destroying every property. We had planned to provide you
with that report’s finding that aquifer contamination flows
North, South, East and West, contaminating from a toxic
feedlot. The nitrate contamination into our aquifer from AK
Feeders will go North, South, East and West,
contaminating every property owner's private wells.



The Site Advisory Team report continues to state that
there are no CLAY LAYERS to stop the toxic
contamination into our aquifer that will contaminate and
destroy our wells. The average toxic nitrate level in
groundwater within a 5 mile radius of this proposed CAFO
is 5.3 milligrams per litre (5mg/L). At 10 milligrams per
litre, as you know, the groundwater in our area would be
totally destroyed as would all our properties.

25% of the test wells in the area are already contaminated
with over 5 milligrams per litre (5mg/L) of toxic nitrates,
EVERY private well in the area has not been factored into
that. Meaning that 25% could be much higher. Again,
when the wells reach 10 milligrams per litre, our wells
would be totally destroyed, the water cannot be used in
any fashion, and our homes become worthless.

Your Planners’ assertion that AK Feeders is not in the
Nitrate Priority Area is flawed. Even the Site Team
disputes her assertions.



Her map is misleading because she didn’t use the entire,
official DEQ map. The official DEQ maps show no state
test wells near AK Feeders so there is no proof this is not
a high nitrate area.

Also, DEQ’s maps have a disclaimer on them that says
they QUOTE: “make no warranty...for the technical
accuracies of their maps”. 3,700 head of cattle on top of
this boggy wetland is a recipe for DISASTER.

THERE IS ABSOLUTELY NO “MITIGATION" technique
that AK Feeders could ever use that would ever keep the
destruction of our wells from happening.

Mitigation is NOT elimination!



Based on our Constitution and Supreme Court precedent
outlined on page 15 of your Exhibit 61B, you must DENY
AK Feeders Application otherwise you will be willfully and
knowingly violating the Constitutional rights and destroying
the property values of every surrounding citizen property
owner. Due to this Record being incomplete, if you
continue this hearing, we ask that the Record and the
Testimony be kept open for our further testimony.

This is my testimony thus far.
| will not be standing for questions.
Thank you,

Please place this in the file for this case:
CU 2022-0036



1-2-24

TO: Commissioner Zach Brooks
Commissioner Brad Holton
Commissioner Leslie VanBeek

RE: P&Z Hearing Regarding CU2022-0036 AK Feeders
Dear Commissioners:

The FCO’s have just been signed by the P&Z Commissioners for the above matter. We attended
the proceeding on November 16, 2023 and testified. Because the P&Z Commissioners are
empowered with the same authority as the Board on land use issues and act in your stead as
elected officials and they are appointed by the Board, we submit the following questions to you
and would appreciate your response:

1. Please provide us with the Constitutional authority, State Statute and/or County Ordinance
that legally empowers your appointed P&Z Chair, Mr. Sturgill, with the authority to instruct
citizens what they can testify to and what their testimony should and should not be about.
When instructing the citizens who had attended the hearing that they would have only 3
minutes to testify he told us we were to address only his criteria he had put forward at the
beginning of the hearing and he said we should not repeat testimony from others so they could
“gather as much unique criteria” upon which to make their decision. Where is his authority to
instruct citizens on their testimony? If he has none, our rights have been violated.

2. The Commissioners made a motion then voted to allow 4 late Exhibits into the Record. After
taking the Oath and before each citizen gave their testimony, they handed a typed copy of their
testimony, as proof of what they were testifying to, to your Planner, Ms. Root, who took all
these written testimonies in and held them during the hearing.

However, later in the hearing, when Deputy Prosecuting Attorney, Zach Wesley, who clearly did
not the opposition’s written, sworn testimony to be allowed into the Record, asked the
Commissioners if they wanted to make a motion about whether or not to allow our written,
sworn testimony into the Record, the Commissioners just looked at each other then did nothing.
They refused even to entertain a motion.

There were 2 other late Exhibits that were offered at the hearing, a second Andy Bishop letter
and another Obendorf letter. Your Commissioners made a motion on them and voted not to
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allow them into the Record, however, the applicant’s girlfriend read them into the Record as her
testimony.

Please provide to us the Constitutional authority, State Statute and/or County Ordinance that
empowers P&Z Commissioners to make a motion then vote to allow 4 late Exhibits into the
Record; to make a motion then vote to deny 2 other late Exhibits into the Record; and then to
make no motion at all regarding approval or denial of citizens’ written, sworn testimony into the
Record. The citizens who submitted the 4 late Exhibits were granted a vote on their
submissions and the citizens who submitted the other 2 late Exhibits were granted a vote on
their submissions, while the citizens in opposition were denied a vote on their submissions
entirely. The people who submitted the late Exhibits weren’t even at the hearing. Citizens in
opposition were at the hearing.

Amendment XIV, Section 1 of the U.S. Constitution provides for the following:
“Section 1.

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens
of the United States and of the state wherein they reside. No state shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United States; nor shall any state
deprive any person of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws”.

“Nor deny any person within its jurisdiction the equal protection of the laws”. Before our
testimony, your P&Z Chair, Mr. Sturgill, had us stand and take an Oath at this “legal” proceeding.
Then, at this “legal” proceeding, he denied us our right to a vote from our “elected officials” on
whether our written testimony could be entered into the official Record or not. Please explain
your P&Z Chair’s very troubling denial of our “equal protection of the laws”

Respectively submitted,



CAFO SITE ADVISORY TEAM

September 14, 2023

Canyon County Board of Commissioners
Commissioner Leslie Van-Beek
Commissioner Brad Holton
Commissioner Zach Brooks

Canyon County, Caldwell Idaho

RE: CAFO Siting Advisory Team Review Report of AK Feeders

Dear Commissioners,

The Idaho State Concentrated Animal Feeding Operation (CAFO) Siting Team has completed its review of the
proposed Livestock Confinement Operation expansion of AK Feeders located at 21696 Stateline Rd. Wilder,
Idaho, This facility is proposing to extend the existing operation to 3700 head of beef cattle. The review was
completed in response to a request made by Canyon County in accordance with IDAPA 02.04.30, subchapter B.

The Team, consisting of representatives from the Idaho Department of Environmental Quality (IDEQ), Idaho
Department of Water Resources (IDWR), and the Idaho State Department of Agriculture (ISDA) performed a
site evaluation on September 9, 2023.

The information evaluated for this facility included the application package provided by Canyon County, IDWR
ground water information and water right records, IDWR Statewide Ambient Ground Water Quality Monitoring
Program network data, IDEQ map and data, ISDA Regional Agricultural Ground Water Quality Monitoring
Program data, Natural Resources Conservation Service soil data, well driller reports, discussions with county
officials and the owner, and an onsite evaluation by the team.

According to IDAPA 02.04.30 subchapter B, CAFO Site Advisory Team is required to provide a site suitability
determination that includes:

» Risk Category. A determination of an environmental risk category: high, moderate, low; or
insufficient information to make a determination.

» Description of Factors. A description of the factors that contribute to the environmental risks.

e Mitigation. Any possible mitigation of the environmental risks.

I. Risk Category

The following determination is based on the information supplied to the team through the county and site-
specific conditions at the time of the site visit. However, information used for evaluating the ground water,

“Serving consumers and agriculture by safeguarding the public, plants, animals and the environment through education and regulation."

Idaho State CAFO Site Advisory Team e PO Box 7249 e Boise, Idaho 83707e (208) 332-8550 ¢ (208) 334-4062 (Fax)
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geology. and soils may be based on regional information and may not fully characterize the local conditions of
the specific facilinv.

The Environmental Risk. as determined by the CAFO Site Advisory Team. is

Any changes or modification in the application or at the site may alter the Environmental Risk. Risk is
determined through a point-based scoring system (attached) that utilizes and accounts for a combination of
environmental factors. Management and mitigation are not factored into this determination: it is a physical
characterization of the site only.

IL. Description of Factors

The Environmental Risk is based on physical characteristics of the site. The following technical factors
contributed to the environmental risk rating:

High Risk Factors
¢ Dominant soil texture in the area is fine sandy loam, with high saturated hydraulic conductivity (Ksa)
between 0.57 and 2 inches/hour.
e Clay layers in the unsaturated zone are discontinuous. Driller’s reports indicate 0-10 ft. of clay layers in
the unsaturated zone
The depth to first encountered groundwater is generally shallow at 0-25 fi.
The aquifer geology is composed of sand and gravel.

Moderate Risk Factors
e The average soil depth in the area is approximately 60 inches.
The most recent mean nitrate level in groundwater within a 5-mile radius is 5.3 mg/L.
The percentage of wells over 5 mg/L of nitrate within a 5-mile radius is 25%.
Downgradient distance to the closest domestic well is cross-gradient, however less than 100 feet away.

Low Risk Factors

¢ The time of travel to the ncarest downgradient spring is greater than 10 years.
The CAFO site is not located within a source water delineation capture zone.
Downgradient distance from the CAFO to the nearest surface water body (Snake River) is greater than
200 feet.

e The facility exports all manure off site to a third party, presenting low risk to downgradient sutface
water bodies from land application at the proposed CAFO site.
The CAFO site is not within a 100-year floodplain.
Surface run-on potential to the CAFO site is low due to moderately sloped topography next to CAFO
site.
NRCS run off index indicated low risk of surface runoff from the CAFO facility.
The average annual precipitation is approximately 9.1 inches/year.

III. Mitigation
The CAFO Site Advisory Team’s environmental risk assessment process is focused on water quality.

The facility will operate as a licensed CAFO. ISDA has regulatory jurisdiction over the facility per IDAPA
02.04.15 “Rules Governing Beef Cattle Animal Feeding Operations”. The Nutrient Management Plan will be

"Serving consumers and agriculture by safeguarding the public, plants, animals and the environment through education and regulation."
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modified if/when the facility expands to accurately reflect the current operation. The footprint of the animal
housing waste containment area will increase if the County approves the proposal. In the event, the county
approves the proposed expansion the waste system improvements/modifications will need to take place, prior to
the increase in animal units.

Other Best Management Practice recommendations include:

e Care should also be taken to prevent solid waste products and solid waste storage area runoff from entering
surface water bodies. or ponding and entering the ground water. The facility should ensure appropriate
setback distances as listed in IDAPA 02.04.30 subchapter D “Stockpiling of Agricultural Waste” from the
stockpiling of solid waste to any domestic or irrigation well or down-gradient surface water of the state of
[daho.

o Care should be taken when applying solid waste/manure to the facility-controlled fields to ensure that runoff
does not occur as a result of a weather event. Timely incorporation of solid manure applications into the soil
will also assist in minimizing runoff potential. Also, animal manure should be incorporated into the soil
prior to irrigation and ideally within 72 hours of application.

e Care should be taken when handling liquid and solid waste in the facility. To protect groundwater, effluent
associated with the CAFO facility and standing effluent in the corrals and low areas of the facility must be
stored/transferred in a ISDA-approved structure. Furthermore, frequent removal of solid waste and storage
in a concrete/clay-lined (>15% clay) surface will help to prevent groundwater pollution.

I1V. Additional Information

Canyon County may issue “special use conditions” in their permit to the applicant. Special use conditions, if not
required by existing State or Federal law, would be the county’s responsibility to enforce.

CAFO operations require stock water and/or commercial water rights. A review of IDWR records indicates the
operation has appropriate water rights.

Facilities that employ chemigation systems must have those systems inspected and approved by ISDA prior to
use. Additionally, approved backflow prevention must be in place to prevent back siphoning of wastewater into
the aquifer or irrigation laterals/canals.

The CAFO Site Advisory Team did not:

» Review any information regarding air quality. For a more specific evaluation of air quality concerns, please
contact the regional IDEQ office.
Evaluate any increase in the number of lights or light pollution due to the expansion.
Evaluate the roads in the local area. For a more specific evaluation, please contact the county highway
district or the Idaho State Department of Transportation.

The site suitability determination is based on the information supplied to the team from the county and site-

specific conditions at the time of the evaluation. This assessment does not consider practices not described
during the site visit.

"Serving consumers and agriculture by safeguarding the public, ptants, animals and the environment through education and regulation.”
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The following individuals were present at the CAFO Site Advisory Team evaluation. The names depicted in

hold rvpe are the individuals responsible for the suitability determination.

Pradip Adhikari, Soil Scientist, ISDA

Gus Womeldorph, IDWR, Hydrogeologist
Kathryn Elliott, IDEQ, Ground Water Coordinator
Debbie Root, Canyon County Representative

David DeBenedetti, Facility Owner

Coortney Rueth, Owner Representatives

Valene Cauhorn, AgPro/Owner Representatives
Mat Wilke, Owner Representatives

e L2 1D

oo —1 O\ W

If you require further information regarding this site determination, please feel free to contact us.

é&(m@. ] =

Pradip Adhikari, ISDA Gus WomeldGrph, IDWE
(208) 332-8541 (208) 287-4963

Kathryn'i:lliott, IDEQ
(208) 373-0191

ATTACHMENTS

1. CAFO Site Advisory Team Environmental Risk Form

2. IDEQ produced map (including animal units in the area, public water systems, residential wells, irrigated

acres and population)

“Serving consumers and agriculture by safeguarding the public, plants, animals and the environment through education and regulation.”
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S 1804 N. 33rd Street
A na lyt | @a l Boise, Idaho 83703
. Phone (208) 342-5515
FADOKAtOKIES N
www.analyticallaboratories.com
m Lab Federal ID# ID00020

Laboratory Analysis Report

Report To: DANNY CARDOZA Lab/Sample Number: 2327307-01
Sample Location: WATER DISCHARGE - STATE LINE RD. +
31252 PECKHAM RD. PECKHAM

WILDER, ID 83676

e-mail:_ Date Printed: 01/02/2024 17:30
Date Received: 12/21/2023 Collector's Name: C. PATE
Collection Date/Time: 12/21/2023 10:10 Transported By: C. PATE

Temp C Received at Lab: 3.30
Field Measurements

pH: Total Chlorine mg/L: DO mg/L:

Temp C: Free Chiorine mg/L: Flow g/min:

Analyte Result Units MRL MDL MCL Analyzed Analyst Method Notes
Inorganics

Sulfate, S04 46 mag/L 1 0.04 12/22/23 2:33 NC EPA 300.0
Nitrate (as N) 9.4 mg/L 0.2 0.01 12/22/23 2:33 NC EPA 300.0
Chloride, CI 11 ma/L 1 0.1 12/22/23 2:33 NC EPA 300.0
Ammonia, Direct (as N) ND mg/L 0.04 0.02 12/28/23 15:41 JPH  EPA 350.1
Total Kjeldaht Nitrogen (as N) 0.48 mg/L 0.10 0.03 12/22/23 15:47 DS EPA 351.2
Nitrite (as N) 0.01 mg/L 0.01 0.001 12/22/23 15:25 W  EPA353.2
Ortho Phosphate Low Level (as P) 0.125 mg/L 0.005 0.003 12/21/23 16:03 LW EPA 3651
Total Phosphate (as P) 0.11 mg/L 0.05 0.03 12/22/23 15:47 DS EPA 365.4
Chemical Oxygen Demand ND mg/L 20.0 6.5 1/2/24 17:26 NC EPA 410.4
Total Dissolved Solids 440 mg/L 25 24 12/23/23 9:30 MAA SM2540C
Biochemical Oxygen ND mg/L 3 3 12/26/23 8:45 EH SM 5210 B
Total Suspended Solids 4 mg/L 2 2 12/27/23 9:00 MAA USGS 1-3765
Microbiology

Total Coliform Bacteria 80 MPN/100mL 2 2 12/24/23 9:50 TL SM 9221B
Escherichia coli 74 MPN/100mL 1 1 12/22/23 10:20 TL SM 9223

Attwo o HS



. 1804 N. 33rd Street
A na lyt | @a l Boise, Idaho 83703
- Phone (208) 342-5515
Faberateries N
www.analyticallaboratories.com
m Lab Federal ID# ID00020

Laboratory Analysis Report

Report To: DANNY CARDOZA Lab/Sample Number: 2327307-02
Sample Location: ALLEN DITCH - STATE LINE RD
31252 PECKHAM RD.
WILDER, ID 83676
Phone:_ Copy:
e-mail: ||| Date Printed: 01/02/2024 17:30
Date Received: 12/21/2023 Collector's Name: C. PATE
Collection Date/Time: 12/21/2023 10:25 Transported By: C. PATE
Temp C Received at Lab: 3.30
Field Measurements

pH: Total Chiorine mg/L: DO mg/L:

Temp C: Free Chlorine mg/L: Flow g/min:

Analyte Result Units MRL MDL MCL Analyzed Analyst Method Notes
Inorganics

Sulfate, SO4 87 mg/L 1 0.04 12/22/23 2:53 NC EPA 300.0
Nitrate (as N) 10.7 mg/L 0.2 0.01 12/22/23 2:53 NC EPA 300.0
Chioride, Cl 32 mg/t i 0.1 12/22/23 2:53 NC EPA 300.0
Ammonia, Direct (as N) ND mg/L 0.04 0.02 12/28/23 15:41 JPH EPA 350.1
Total Kjeldahl Nitrogen (as N) 0.66 mg/L 0.10 0.03 12/22/23 15:47 DS EPA 351.2
Nitrite (as N) 0.05 mg/L 0.01 0.001 12/22/23 15:25 LW  EPA353.2
Ortho Phosphate Low Level (as P) 0.336 mg/L 0.005 0.003 12/21/23 16:03 LW  EPA 365.1
Total Phosphate (as P) 0.08 mg/L 0.05 0.03 12/22/23 15:47 DS EPA 365.4
Chemical Oxygen Demand ND mg/L 20.0 6.5 1/2/24 17:26 NC EPA 410.4
Total Dissolved Solids 540 mg/L 25 24 12/23/23 9:30 MAA  SM 2540 C
Biochemical Oxygen ND mg/L 3 3 12/26/23 8:45 EH SM 5210 B
Total Suspended Solids 24 mg/L 2 2 12/27/23 9:00 MAA  USGS I-3765
Microbiology

Total Coliform Bacteria 170 MPN/100mL 2 2 12/24/23 9:50 T  SM9221B
Escherichia coli 260 MPN/100mL 1 1 12/22/23 10:20 TL SM 9223

Authorized Signature,

AL C>—

NADINE CARTER For BRIAN MCGOVERN, Client Manager

This report shall not be reproduced except in full, without the written approvat of the laboratory
The results reported relate only to the samples indicated.

ND - Non Detect

MCL - Maximum Contaminant Level WMW_#S H
MDL - Method Detection Limit

MD1 . Mathnad Dannrlina | imit



1804 N. 33rd Street
Boise. Idaho 83703
Phone (208) 342-5515

Ihe

www.analyticallaboratories.com
Lab Federal ID# 1D00020

Quality Control Data
Inorganics
Reporting Spike Source %REC RPD
Analyte Result Qual Limit Units Level Result %REC Limits RPD Limit

saici: JCLD247 - FIA

Blank (BCL0847-BLK1)

Prepared & Analyzed: 12/21/2023

Ortho Phosphate Low Level (as P) ND 0.005 mg/L
LCS (BCL0847-BS1) Prepared & Analyzed: 12/21/2023
Ortho Phosphate Low Level (as P) 0.158 0. 005 mg/L 0.152 104 90-110
Duplicate (BCLO847-DUP1) Source: 2327307-01 Prepared & Analyzed: 12/21/2023
Ortho Phosphate Low Level (as P) 0.125 0.005 mg/L 0.125 0.00 20
Matrix Spike (BCL0O847-MS1) Source: 2327307-01 Prepared & Analyzed: 12/21/2023
Ortho Phosphate Low Level (as P) 0.229 0.005 mg/L 0.100 0.125 104 90-110
Quality Control Data
Inorganics
Reporting Spike Source YREC RPD
Analyte Result Qual Limit Units Level Result %REC Limits RPD Limit

Batdhe SCL2253 - Vetlench2
LCS (BCLO853-BS1) Prepared: 12/22/2023 Analyzed: 12/23/2023
Total Dissolved Solids 488 25 mo/L 495 98.6 85-115

Duplicate (BCL0O853-DUP1) Source: 2327123-02 Prepared: 12/22/2023 Analyzed: 12/23/2023
Total Dissolved Solids 488 25 mg/L 495 1.42 20

Duplicate (BCL0853-DUP2) Source: 2327241-05 Prepared: 12/22/2023 Analyzed: 12/23/2023

Total Dissolved Solids 1790 25 mg/L 1790 0.00 20
Quality Control Data
Inorganics
Reporting Spike Source %REC RPD
Analyte Result Qual Limit Units Level Result %REC Limits RPD Limit

Jaicie DCLLOCS - Jstlench2
Blank (BCLO864-BLK1)
Biochemical Oxygen ND 3 mg/L
LCS (BCLOB64-BS1) - _

Prepared: 12/21/2023 Analyzed: 12/26/2023

Prepared: 12/21/2023 Analyzed: 12/26/2023

Biochemical Oxygen 175 3 mg/L 198 88.4 85-115
Duplicate (BCLO864-DUP1) Source: 2327233-02 Prepared: 12/21/2023 Analyzed: 12/26/2023

Biochemical Oxygen 200 3 mg/L 219 9.07 20
Duplicate (BCLO864-DUP2) Source: 2327233-03 Prepared: 12/21/2023 Analyzed: 12/26/2023

Biochemical Oxygen 139 3 mg/L 147 5.59 20
Duplicate (BCLO864-DUP3) . Soutce: 2327260-01 Prepared: WZIﬁOB Analyzéd: 12[26_12023

Biochemical Oxygen 221 3 mg/L 259 158 20
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Lab@rat@rles

1804 N. 33rd Street
Boise, Idaho 83703
Phone (208) 342-5515

www.analyticallaboratories.com
Lab Federal ID# ID00020

Quality Control Data
{Centinued)
Inorganics
Reporting Spike Source %REC RPD
Analyte Result  Qual Limit Units Level Result %REC Limits RPD Limit
Zaiciiy DCLOS99 - IC
Blank (BCL0899-BLK1) Prepared & Analyzed: 12/21/2023
Chiloride, Cl ND 1 mg/L
Nitrate (as N) ND 0.2 mg/L
Sulfate, SO4 ND 1 mg/L
LCS (BCL0899-BS1) Prepared & Analyzed: 12/21/2023
Sulfate, SO4 43 1 mg/L 41.4 103 90-110
Chloride, Cl 20 1 mg/L 18.8 104 90-110
Nitrate (as N) 1.17 0.2 mg/L 1.13 104 90-110
Duplicate (BCL0899-DUP1) Source: 2327315-01 Prepared: 12/21/2023 Analyzed: 12/22/2023
Sulfate, SO4 20 1 mg/L 20 0.136 20
Chioride, Cl 5 1 mg/L 5 0.0324 20
Nitrate (as N) 0.36 0.2 mg/L 0.36 0.307 20
Matrix Spike (BCL0O899-MS1) Source: 2327315-01 Prepared: 12/21/2023 Analyzed: 12/22/2023
Chloride, Cl 9 1 mg/L 4.00 5 106 80-120
Nitrate (as N) 1.29 0.2 mg/L 0.904 0.36 103 80-120
Sulfate, S04 24 1 mg/L 4.00 20 94.8 80-120
Quality Control Data
(Continued)
Inorganics
Reporting Spike Source %REC RPD
Analyte Result Qual Limit Units Level Result %REC Limits RPD Limit
Batar 3CLO201 - FIA
Blank (BCL0O901-BLK1) Prepared & Analyzed: 12/22/2023
Total Phosphate (as P) ND 0.05 mg/L
Total Kjeldahi Nitrogen (as N) ND 0.10 mg/L
LCS (BCLO901-BS1) Prepared & Analyzed: 12/22/2023
Total Phosphate (as P) 0.77 0.05 mg/L 0.780 98.7 85-115
Total Kjeldaht Nitrogen (as N) 3.35 0.10 mg/L 3.34 100 70-130
Dupficate (BCL0O901-DUP1) Source: 2327307-01 Prepared & Analyzed: 12/22/2023
Total Kjeldahl Nitrogen (as N) 0.54 0.10 mg/L 0.48 11.8 20
Total Phosphate (as P) 0.11 0.05 mg/L .11 0.00 20
Matrix Spike (BCLO901- MSI) Source: 2327307-01 Prepared & Analyzed: 12/22/2023
Total Phosphate (as P) 1.06 0.05 mg/L 1.00 0.11 95.0 85-115
Total Kjeldah! Nitrogen (as N) 1.45 0.10 mg/t 1.00 0.48 97.0 70-130

AHAcHmenT HS ¢
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Amnalytical

1804 N. 33rd Street
Boise, Idaho 83703
Phone (208) 342-5515

www.analyticallaboratories.com

Lab Federal ID# ID00020

Quality Control Data

(Continued)
Inorganics
Reporting Spike Source %REC RPD
Analyte Result Qual Limit Units Level Resuft %REC Limits RPD Limit
SaiGr SCLE2DS - FIA
Blank (BCL0O905-BLK1) Prepared & Analyzed: 12/22/2023
Nitrite (as N) ND 0.01 mg/L
LCS (BCL0O905-BS1) Prepared & Analyzed: 12/22/2023
Nitrite (as N) 0.14 0.01 mg/L 0.139 101 90-110
Duplicate (BCL0905-DUP1) Source: 2327307-01 Prepared & Analyzed: 12/22/2023
Nitrite (as N) 0.01 0.01 mg/L 0.01 2.51 20
Matrix Spike (BCL0O905-MS1) Source: 2327307-01 Prepared & Analyzed: 12/22/2023
Nitrite (as N) 0.11 0.01 mg/L 0.100 0.01 102 90-110
Matrix Spike Dup (BCL0O905-MSD1) Source: 2327307-0% Prepared & Analyzed: 12/22/2023
Nitrite (as N) 0.11 0,01 mg/L 0.100 0.01 101 90-110 0.881 20
Quality Control Data
(Continued)
Inorganics
Reporting Spike Source %REC RPD
Analyte Result Qual Limit Units Levet Result %REC Limits RPD Limit
Batch: BCLC237 - Wellendhi2
LCS (BCL0O937-BS1) Prepared: 12/26/2023 Analyzed: 12/27/2023
Total Suspended Solids 248 2 mg/L 250 99.2 85-115
Duplicate (BCL0937-DUP1) Source: 2327353-01 Prepared: 12/26/2023 Analyzed: 12/27/2023
Total Suspended Solids 1000 2 mg/L 1030 2,96 20
Duplicate (BCLO937-DUP2) Source: 2327384-01 Prepared: 12/26/2023 Analyzed: 12/27/2023
Total Suspended Solids 171 2 mg/L 169 1.18 20
Quality Control Data
(Continued)
Inorganics
Reporting Spike Source %REC RPD
Analyte Result Qual Limit Units Level Result Y%REC Limits RPD Limit
Soich: SCLI0S2 - FIA
Blank (BCL1052-BLK1) Prepared & Analyzed: 12/28/2023
Ammonia, Direct (as N) ND 0.04 mg/L
LCS (BCL1052-BS1) Prepared & Analyzed: 12/28/2023
Ammonia, Direct (as N) 0.90 0.04 mg/L 0.890 101 90-110
Duplicate (BCL1052-DUP1) Source: 2327060-01 Prepared & Analyzed: 12/28/2023
Ammonia, Direct (as N) 7.69 0.04 mg/L 7.65 0.522 20
Matrix Spike (BCL1052-MS1) Source: 2327060-01 Prepared & Analyzed: 12/28/2023
Ammonia, Direct (as N) 34.2 0.04 mg/L 25.0 7.65 106 90-110
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Analytical

1804 N. 33rd Street
Boise, Idaho 83703

Phone (208) 342-5515

www.analyticallaboratories.com

Lab Federal ID# ID00020

Quality Control Data
{Continued)
Inorganics
Reporting Spike Source %REC RPD
Analyte Result Qual Limit Units Level Result %REC Limits RPD Limit
Batch: BDASHS3 - COD Digestion
Blank {(BDA0053-BLK1) Prepared & Analyzed: 1/2/2024
Chemical Oxygen Demand ND 20.0 mg/L
LéS (_BbA6053-ﬁS1) . - . - Pre_pared & Analyzed: T/2/202;1
Chemical Oxygen Demand 102 20.0 mg/L 109 93.8 90-110
Duplicate (BDA0O53-DUPY) " Source: 2327117-01 Prepared & Analyzed: 1/2/2004
Chemical Oxygen Demand 40.9 20.0 mg/L 41.3 0.854 20
Matrix Spike (BDAGO53-MS1) Source: 2327117-01 * Prepared & Analyzed: 1/2/2024 )
Chemical Oxygen Demand 88.1 20.0 mg/L 50.0 41.3 93.5

90-110
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CLIENT INFORMATION: PROJECT INFORMATION:
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ALLOCATIONS OF RISK: Analytical Laboratories, Inc. will perform preparation and testing services, obtain findings and prepare reports in accordance with Good Laboratory Practices (GLP). If, for any reason,
Analytical Laboratories, inc. errors in the conduct of a test or procedure, their liability shall be limited to the cost of the test or procedure completed in error. Under no circumstances will Analytical Laboratories, Inc.
be liable for any other cost associated with obtaining a sample or use of data.

Note: Samples are discarded 21 days after results are reported. Hazardous samples will be returned to client or disposed of at client expense.
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NITRATE PRIORITY AND WELL INFORMATION IS DERIVED FROM THE IDAHO DEQ
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Western Laboratories, Inc.

211 Highway 95 Parma, ID 83660
800-658-3858 ¢« FAX 208-402-5303

www.westernlaboratories.com

Dealer No: PD
Name:

31953 FecthamiA.
wwwa*¢0

Lab No: 104633

SV #:

307

Test ID:

Field ID: Tap
Grower: Ralelgh Hawe

150" well

Water Analysis Report

Date: 1/30/2023
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AK FEEDERS- DRAIN SITE AND EDGE OF PROPERTY- UNDERGROUND PIPES LEADING TO MANIFOLD DRAIN HOLE |
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PICTURE SHOWING DRAINAGE DIRECTION FROM THE OPEN MANIFOLD- PIPE EXITS UNDER COUNTY ROAD TO OTHER SIDE OF
ROAD. THE DRAINAGE THEN RUNS DOWN AN OPEN DITCH HEADED TO THE SNAKE RIVER. DITCH IS COVERED BY TREES AND

SHRUBS TO OBSCURE THE VIEW OF WATERWAY TO SNAKE RIVER. THE GREEN LINE SHOWS THE APPROX. PATH OF DRAINAGE. |
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1445 N. Orchard St.
Boise ID 83706 ¢ (208) 373-0550

Brad Little, Governor
Jess Byrne, Director

October 24, 2023

Debbie Root, Planner

111 North 11* Ave,

Ste. 310

Caldwell, Idaho, 83605
debbie.root@canyoncounty.id.gov

Subject: CU2022-0036 / AK Feeders LLC
Dear Ms. Root:

Thank you for the opportunity to respond to your request for comment. While DEQ does not review
projects on a project-specific basis, we attempt to provide the best review of the information provided.
DEQ encourages agencies to review and utilize the Idaho Environmental Guide to assist in addressing
project-specific conditions that may apply. This guide can be found at:
https://www.deq.idaho.gov/public-information/assistance-and-resources/outreach-and-education/.

The following information does not cover every aspect of this project; however, we have the following
general comments to use as appropriate:

1. AIR QUALITY
e  Please review IDAPA 58.01.01 for all rules on Air Quality, especially those regarding

fugitive dust (58.01.01.651), trade waste burning (58.01.01.600-617), and odor control
plans (58.01.01.776).

For questions, contact David Luft, Air Quality Manager, at (208) 373-0550.

e |DAPA 58.01.01.201 requires an owner or operator of a facility to obtain an air quality
permit to construct prior to the commencement of construction or modification of any
facility that will be a source of air pollution in quantities above established levels. DEQ
asks that cities and counties require a proposed facility to contact DEQ for an applicability
determination on their proposal to ensure they remain in compliance with the rules.

For questions, contact the DEQ_Air Quality Permitting Hotline at 1-877-573-7648.

2. WASTEWATER AND RECYCLED WATER
e  DEQrecommends verifying that there is adequate sewer to serve this project prior to

approval. Please contact the sewer provider for a capacity statement, declining balance
report, and willingness to serve this project.

%A&hlma&:ﬂ(g o
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e |DAPA 58.01.16 and IDAPA 58.01.17 are the sections of Idaho rules regarding wastewater
and recycled water. Please review these rules to determine whether this or future
projects will require DEQ approval. IDAPA 58.01.03 is the section of Idaho rules regarding
subsurface disposal of wastewater. Please review this rule to determine whether this or
future projects will require permitting by the district health department.

e  All projects for construction or modification of wastewater systems require
preconstruction approval. Recycled water projects and subsurface disposal projects
require separate permits as well.

e DEQ recommends that projects be served by existing approved wastewater collection
systems or a centralized community wastewater system whenever possible. Please
contact DEQ to discuss potential for development of a community treatment system along
with best management practices for communities to protect ground water.

e  DEQrecommends that cities and counties develop and use a comprehensive land use
management pian, which includes the impacts of present and future wastewater
management in this area. Please schedule a meeting with DEQ for further discussion and
recommendations for plan development and implementation.

. For questions, contact Valerie Greear, Water Quality Engineering Manager at {208) 373- -
0550.

DRINKING WATER

¢  DEQrecommends verifying that there is adequate water to serve this project prior to
approval. Please contact the water provider for a capacity statement, declining balance
report, and willingness to serve this project.

o IDAPA 58.01.08 is the section of Idaho rules regarding public drinking water systems.
Please review these rules to determine whether this or future projects will require DEQ,
approval.

e All projects for construction or modification of public drinking water systems require
preconstruction approval.

o DEQrecommends verifying if the current and/or proposed drinking water system is a
regulated public drinking water system (refer to the DEQ website at:

https://www.deq.idaho.gov/water-quality/drinking-water/. For non-regulated systems,
DEQ recommends annual testing for total coliform bacteria, nitrate, and nitrite.

e ifany private wells will be included in this project, we recommend that they be tested for
total coliform bacteria, nitrate, and nitrite prior to use and retested annually thereafter.

o  DEQrecommends using an existing drinking water system whenever possible or
construction of a new community drinking water system. Please contact DEQ to discuss
this project and to explore options to both best serve the future residents of this
development and provide for protection of ground water resources.

e DEQrecommends cities and counties develop and use a comprehensive land use
management plan which addresses the present and future needs of this area for
adequate, safe, and sustainable drinking water. Please schedule a meeting with DEQ for
further discussion and recommendations for plan development and implementation.

For questions, contact Valerie Greear, Water Quality Engineering Manager at (208) 373-
0550.
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4. SURFACE WATER

-~

Please contact DEQ to determine whether this project will require an Idaho Pollutant
Discharge Elimination System (IPDES) Permit. A Construction General Permit from DEQ éﬁ
may be required if this project will disturb one or more acres of land, or will disturb less

than one acre of land but are part of a common plan of development or sale that will

ultimately disturb one or more acres of land.

For questions, contact James Craft, IPDES Compliance Supervisor, at (208) 373-0144,

if this project is near a source of surface water, DEQ requests that projects incorporate
construction best management practices (BMPs) to assist in the protection of Idaho’s )
water resources. Additionally, please contact DEQ to identify BMP alternatives and to N
determine whether this project is in an area with Total Maximum Daily Load stormwater
permit conditions.

The Idaho Stream Channel Protection Act requires a permit for most stream channel
alterations. Please contact the idaho Department of Water Resources (IDWR), Western
Regional Office, at 2735 Airport Way, Boise, or call (208) 334-2190 for more information.
Information is also available on the IDWR website at:
https://idwr.idaho.gov/streams/stream-chan nel-alteration-permits.htmil

The Federal Clean Water Act requires a permit for filling or dredging in waters of the
United States. Please contact the US Army Corps of Engineers, Boise Field Office, at 10095 <~
Emerald Street, Boise, or call 208-345-2155 for more information regarding permits.

For questions, contact Lance Holloway, Surface Water Manager, at (208) 373-0550.

5. SOLID WASTE, HAZARDOUS WASTE AND GROUND WATER CONTAMINATION

solid Waste. No trash or other solid waste shall be buried, burned, or otherwise disposed of
at the project site. These disposal methods are regulated by various state regulations
including Idaho’s Solid Waste Management Regulations and Standards (IDAPA 58.01.06),
Rules and Regulations for Hazardous Waste (IDAPA 58.01.05), and Rules and Regulations for
the Prevention of Air Pollution (IDAPA 58.01.01). inert and other approved materials are
also defined in the Solid Waste Management Regulations and Standards

Hazardous Waste. The types and number of requirements that must be complied with
under the federal Resource Conservations and Recovery Act (RCRA) and the |daho Rules and
Standards for Hazardous Waste (IDAPA 58.01.05) are based on the quantity and type of
waste generated. Every business in ldaho is required to track the volume of waste
generated, determine whether each type of waste is hazardous, and ensure that all wastes
are properly disposed of according to federal, state, and local requirements.

Page 3of4



o Water Quality Standards. Site activities must comply with the Idaho Water Quality
Standards {IDAPA 58.01.02) regarding hazardous and deleterious-materials storage,
disposal, or accumulation adjacent to or in the immediate vicinity of state waters (IDAPA
58.01.02.800); and the cleanup and reporting of oil-filled electrical equipment {IDAPA
58.01.02.849); hazardous materials (IDAPA 58.01.02.850); and used-oil and petroleum
releases (IDAPA 58.01.02.851 and 852). Petroleum releases must be reported to DEQ in
accordance with IDAPA 58.01.02.851.01 and 04. Hazardous material releases to state
waters, or to land such that there is likelihood that it will enter state waters, must be
reported to DEQ in accordance with {DAPA 58.01.02.850.

» Ground Water Contamination. DEQ requests that this project comply with idaho’s Ground
Water Quality Rules (IDAPA 58.01.11), which states that “No person shall cause or allow the .
release, spilling, leaking, emission, discharge, escape, leaching, or disposal of a contaminant
into the environment in a manner that causes a ground water quality standard to be
exceeded, injures a beneficial use of ground water, or is not in accordance with a permit,
consent order or applicable best management practice, best available method or best
practical method.”

For questions, contact Rebecca Blankenau, Waste & Remediation Manager, at
{208) 373-0550.

6. ADDITIONAL NOTES
e If an underground storage tank (UST) or an aboveground storage tank (AST) is identified at
the site, the site should be evaluated to determine whether the UST is regulated by DEQ.
EPA regulates ASTs. UST and AST sites should be assessed to determine whether there is
potential soil and ground water contamination. Please call DEQ at (208) 373-0550, or visit
the DEQ website https://www.deq.idaho.gov/waste-management-and-
remediation/storage-tanks/leaking-underground-storage-tanks-in-idaho/ for assistance.

o If applicable to this project, DEQ recommends that BMPs be implemented for any of the
following conditions: wash water from cleaning vehicles, fertilizers and pesticides, animal
facilities, composted waste, and ponds. Please contact DEQ for more information on any of
these conditions.

We look forward to working with you in a proactive manner to address potential environmental impacts
that may be within our regulatory authority. If you have any questions, please contact me, or any of our
technical staff at (208) 373-0550.

Sincerely,

oo §°"‘1§b

Aaron Scheff
Regional Administrator

c:
2021AEK
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Canyon County Development Services

111 N. 11th Ave. Room 310, Caldwell, ID 83605
(208) 454-7458
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PLANNING AND ZONING COMMISSION
FINDINGS OF FACT, CONCLUSION OF LAW AND ORDER

In the matter of the application of:

[CAFO-AK FEEDERS, LLC] - [Case #CU2022-0036]
The Canyon County Planning and Zoning Commission
considers the following:

AK Feeders, LLC, represented by Matt Wilke, is
requesting a conditional use permit for a Confined
Animal Feeding Operation (CAFO) for 3700 head of beef
cattle. The proposed facility will be located on
approximately 80 acres of parcel R37348010 (163.23 ac)
at 21696 State Line Road, Wilder, ID further described as
a portion of the NW quarter of Section 14, Township 4N,
Range 4W, BM, Canyon County, ID. The property is
zoned “A” (Agricultural).

Summary of the Record

1. The record is comprised of the following:
A. The record includes all testimony, the staff report, exhibits, and documents in Case File CU2022-0036.

Applicable Law

(¢)) The following laws and ordinances apply to this decision: Canyon County Code §01-17 (Land Use/Land
Division Hearing Procedures), Canyon County Code §07-05 (Notice, Hearing and Appeal Procedures), Canyon
County Code §07-07 (Conditional Use Permits), Canyon County Code §07-02-03 (Definitions), Canyon
County Code §07-10-27 (Land Use Regulations (Matrix)), Canyon County Code §08-01 (Confined Animal
Feeding Operations), Idaho Code §67-6512 (Special Use Permits, Conditions, and Procedures)

a. Notice of the public hearing was provided pursuant to CCZO §07-05-01, Idaho Code §67-6509 and 67-
6512. Agencies were notified October 3, 2023 and October 4, 2023, Property Owners were notified
October 4, 2023, the site was posted 10/16/23, publication to the newspaper on October 6, 2023,

b. A special use permit may be granted to an applicant if the proposed use is conditionally permitted by
the terms of the ordinance, subject to conditions pursuant to specific provisions of the ordinance,
subject to the ability of political subdivisions, including school districts, to provide services for the
proposed use, and when it is not in conflict with the plan. Idaho Code §67-6512.

c. Every use which requires the granting of a conditional use permit is declared to possess characteristics
which require review and appraisal by the commission to determine whether or not the use would cause
any damage, hazard, nuisance or other detriment to persons or property in the vicinity. See CCZO §07-
07-01.

d. Upon the granting of a special use permit, conditions may be attached to a special use permit including,
but not limited to, those: (1) Minimizing adverse impact on other development; (2) Controlling the
sequence and timing of development; (3) Controlling the duration of development; (4) Assuring that
development is maintained properly; (5) Designating the exact location and nature of development;(6)
Requiring the provision for on-site or off-site public facilities or services; (7) Requiring more
restrictive standards than those generally required in an ordinance; (8) Requiring mitigation of effects
of the proposed development upon service delivery by any political subdivision, including school
districts, providing services within the planning jurisdiction. See Idaho Code §67-6512, CCZO §07-07-
17, and 07-07-19. SIGNED FCOS for original
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€. In accordance with CCZO §07-01-15 The applicant conducted a neighborhood meeting on July 11,
2022 at 6 p.m. having provided notice to property owners within 600 feet of the subject property and
having met the minimum 10-day notification period. The sign-in sheet indicates 19 people were in
attendance. (Exhibit 22)

2) The commission shall have those powers and perform those duties assigned by the board that are provided for
in the local land use planning act, Idaho Code, title 67, chapter 65, and county ordinances. CCZO §07-03-01,
07-07-01.

3) There are no mandates in the Local Planning Act as to when conditional permits may or may not be granted,

aside from non-compliance with the community master plan. I.C. § 67-6512. Chambers v. Kootenai Cnty. Bd.
of Comm'rs, 125 Idaho 115, 117, 867 P.2d 989, 991 (1994).

€3 The burden of persuasion is upon the applicant to prove that all criteria, including whether the proposed use is
essential or desirable to the public welfare, are satisfied. CCZO §07-05-03.

(5) In accordance with CCZ0 §08-01-14: GRANT OR DENIAL OF CAFO SITING PERMIT:

) If the commission finds that the applicant has carried the burden of persuasion that the proposed
expanding or new CAFO complies with the criteria set forth in this article, the commission shall grant
the CAFO siting permit requested. The CAFO siting permit shall be in the form of findings of fact,
conclusions of law and order. If the commission does not find that the applicant has shown that the
proposed expanding or new CAFO meets the criteria set forth herein, the commission shall deny the
CAFO siting permit in writing setting forth reasons for the denial and the relevant law relied upon and
action that may be taken by the applicant to attempt to obtain a conditional use permit. In making such
decision, the commission may use information and consider recommendations received from the state
of Idaho CAFO advisory team or any other similar group.

6) Idaho Code §67-6535(2) requires the following: The approval or denial of any application required or
authorized pursuant to this chapter shall be in writing and accompanied by a reasoned statement that explains
the criteria and standards considered relevant, states the relevant contested facts relied upon, and explains the
rationale for the decision based on the applicable provisions of the comprehensive plan, relevant ordinance and
statutory provisions, pertinent constitutional principles, and factual information contained in the record.

(7) The County’s hearing procedures adopted per Idaho Code §67-6534 require that final decisions be in the form
of written findings, conclusions, and orders. CCZO 07-05-03(1)(I).

The application (CU2022-0036) was presented at a public hearing before the Canyon County Planning and Zoning
Commission on (November 16, 2023). Having considered all the written and documentary evidence, the record, the
staff report, oral testimony, and other evidence provided, including the conditions of approval and project plans,
the Canyon County Planning and Zoning Commission decide as follows:

CONDITIONAL USE PERMIT HEARING CRITERIA - CCZO §07-07-05
1. Is the proposed use permitted in the zone by conditional use permit?

Conclusion: The proposed use, a Confined Animal Feeding Operation (CAFO) for up to 3700 head of cattle in the
“A” (Agricultural) zone is permitted in the zone by Conditional Use Permit (CUP).

Findings: (1) The subject property, parcel R37348010, containing approximately 163.23 acres is zoned “A”
(Agricultural) see Exhibit 1.

(2) The proposed use as a feedlot exceeding 1000 head of cattle meets the definition and
requirements of a confined animal feeding operation (CAFO) [CCZO §07-02-03 and §08-01-
06] and requires a conditional use permit per CCZO §07-10-27 Land Use Regulations
Matrix-CAFO in the agricultural zone.

(3) Evidence includes the application, support materials submitted by the applicant, public
testimony, and the staff report with exhibits found in Case No. CU2022-0036.

Case # CU2022-0036 — Findings of fact, Conclusions of law and Order Page 2



(4) Evidence includes associated findings and evidence supported within this document.
2. What is the nature of the request?

Conclusion: AK Feeders, LLC is requesting a conditional use permit (CUP) for a Confined Animal Feeding
Operation (CAFO) for up to 3700 head of beef cattle. The proposed agricultural CAFO facility will
be located on approximately 80 acres of parcel R37348010 (163.23 ac) at 21696 State Line Road,
Wilder, ID further described as a portion of the NW quarter of Section 14, Township 4N, Range 4W
BM, Canyon County, ID. The property is zoned “A” (Agricultural). This application is proposing
to expand an existing feedlot that does not currently meet the criteria to require a CAFO permit or
CUP. This request is for a new CAFO facility permit.

?

Findings: (1) The feedlot facility currently exists and existed prior to the adoption of the current CAFO
ordinance (1-18-2007) as evidenced by Google Earth Pro aerial photos (1994 to present) of
the property which show existing barns, feed pens, forage stockpiling such as hay and silage,
cattle in the pens [dependent upon seasonal image dates), the applicant testimony, and written
testimony by former property owner, Andy Bishop (Exhibits 6, 7 & 22).

(2) The applicant may operate a feedlot with up to 999 head of cattle without a conditional use
permit (CUP) for a feedlot operation on the property by entitlement of animal units and
acreage supporting the cattle operations in accordance with the zoning code. AK Feeders,
LLC owns approximately 346 acres in the Arena Valley area of Canyon County that support
the animal operations as evidenced in the staff report and Canyon County Assessor records,
and property owner map (Exhibits 28 & 29). The cattle operation (grazing & feedlot) may
not exceed four (4) animal units [2 cows per animal unit] or eight (8) cows per acre without
exceeding the requirements for a Large Animal Facility which would then require a
conditional use permit per CCZO §07-10-27 Land Use Regulations Matrix and §07-02-03
Definitions. Calculation: 346 acres x 8 head (4 units/acre) = 2768 head

(3) The request for a 3700 head feedlot, if approved, meets the definition of a CAFO (§07-02-03
Definitions) requiring a conditional use permit for the feedlot operation. The application
states that animals will be confined and fed for a total of ninety (90) or more days in a
calendar year. The area will be devoid of crops/vegetation, and it will be a facility designed
to confine and exceed the minimum animal numbers as contained in chapter 8 Confined
Animal Feeding Operations (1000 or more beef cattle).

(4) The applicant made improvements to the feedlot facility in the fall of 2022 in compliance
with the entitled (less than 1000) number of cattle allowed in a feedlot for the AK Feeders’
cattle operations. A notice was sent by DSD staff to the applicant indicating that site
improvements could be made in conformance with the allowed animal units but that
construction on pens to expand facility to accommodate the CAFO request should cease until
proper approvals are obtained (Exhibits 25-27). The applicant complied.

(5) Evidence includes the application, support materials submitted by the applicant, public
testimony, and the staff report with exhibits found in Case No. CU2022-0036.

(6) Evidence includes associated findings and evidence supported within this document.
3. Is the proposed use consistent with the comprehensive plan?

Conclusion: For case file CU2022-0036 the Planning and Zoning Commission finds that the proposed use and
conditional use application for a Confined Animal Feeding Operation (CAFO) is consistent with the
2020 Canyon County Comprehensive Plan adopted by County Resolution No. 11-098, as amended.
The Plan contains the planning Components as required by 1.C. § 67-6508. The commission need not
examine each goal and policy but consider the Plan as a whole. The applicable plan, the 2020
Comprehensive Plan, designates the proposed CAFO application area as Agriculture.

Case # CU2022-0036 - Findings of fact, Conclusions of law and Order Page 3



The Commission when reviewing the Plan as a whole, finds and concludes that the use and application
are consistent with the Plan based on the evidence and review of the Plan components. The Plan
directs the hearing body to utilize measures, like the conditional use permit and/or a development
agreement, to mitigate potential interference with existing residential use and potential impacts on
ground and surface water, which the Commission believes is accomplished here. The Plan also
directs expansion of agricultural uses and economic opportunities, which are accomplished in this use
and application.

Findings: (1) The 2020 Plan describes the land use classification ‘ Agriculture’ as follows: The agricultural
land use designation is the base zone throughout Canyon County. It contains areas of
productive irrigated croplands, grazing lands, feedlots, dairies, seed production, as well as
rangeland and ground of lesser agricultural value.

(2) Chapter 1: Property Rights Component:
The Property Rights Component of the Plan is intended to ensure that land use hearing
procedures do not violate individual property rights and that individual property rights are not
burdened by unnecessary technical limitation (see Goal no. 1 in this component). The
Commission places conditions that aim to protect the life, health and safety of the property
owners and citizens of Canyon County in compliance with state, federal, and county
regulations as appropriate and as provided for in the Conditional Use permitting process of
the Canyon County Ordinances.

Goal no. 2 states, “the community goal is to acknowledge the responsibilities of each
property owner as a steward of the land, to use their property wisely, maintain it in good
condition to preserve it for future generations.” The Commission finds that the testimony
provided on behalf of the applicant, proposed use, and application is an effort by the
applicant to meet this goal. The application, testimony, aerial photos and a letter submitted
by a former owner of the property indicate that the property has been in use as a cattle
operation with a feedlot for many years. The ranch is currently in use as a cow/calf operation
with a feedlot component (Exhibits 22, 13, and 7). The applicant has made improvements to
the cultivated farmland and to the cattle operations at this facility and surrounding properties
owned by AK Feeders and the DeBenedetti family and continues to improve the facilities.
The applicant will be required to meet state, federal, and county laws and ordinances as
improvements and expansion of the cattle operations occur at this location.

There are several policies in this component that the Commission finds applicable to this
application. Policy 1: The Commission finds that the hearing and notifications were
consistent with the requirements of the law and that the applicant and property owners were
provided due process of law by the nature of these proceedings. Policies 2 through 7 do not
appear to be specifically applicable to the CAFO permitting proceedings. Policies 8 through
13 are applicable to this use and application. These policies provide for orderly development
and the minimization of conflict; provide that the property is maintained in the best possible
condition; provide instruction to limit unnecessary conditions or procedures; provide that
property owners not use their property in a manner that negatively impacts their neighbors;
and finally, provides that the County will enforce its regulations and ordinances.

The applicant has applied for a conditional use permit which is subject to conditions to
minimize conflict and the impact upon neighbors. The applicant is subject to all laws and
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regulations including requirements and inspections by the ISDA in conformance with IDAPA
02.04.15 “Rules Governing Beef Cattle Animal Feeding Operations” and with other
regulatory agencies including IDEQ and IDWR. Additional enforceable conditions are
applied to mitigate concerns such as lighting which is also addressed as criteria for approval
in CCZO §08-01-11 (1) C 4 requiring that lighting be placed and shielded to direct the light
source down and inside the property lines of the new CAFO and that all direct glare from the
lights be contained within the CAFO area. The Commission finds that the ability to place
enforceable mitigating conditions allows the use and application to comply with these
policies by minimizing the conflict and impact to neighboring residential uses in this
predominantly agricultural area. The Commission acknowledges that there are residential
properties in the area of the proposed CAFO as evidenced by the letters from area residents,
aerial photos, property history and application (Exhibits 22, 28, 30, 31, 34, 40, 47-61, & 63).
The Commission also acknowledges that testimony, the revised site plan moving the feeding
operation away from the northern neighbors, and providing a buffer of agricultural pasture
land between the operation and the neighbors to the south, along with reducing the animal
head count from 6000 to 3700 offers evidence that the applicant does regard the impact to the
neighbors and is willing and able to mitigate concerns of the neighbors while still meeting the
agricultural business needs for AK Feeders, LLC and those of other cattle operators in the
area. (Exhibits 3 & 22).

The Commission finds that due process of law was provided to all persons present to testify.
The Commission states that individuals testifying but not standing for questions inhibits the
Commission’s ability to ask questions, probe for pertinent details, and determine the validity
of claims with regards to harm and injury and for the Commission to make findings based on
the testimony presented.

(3) Chapter 2: Population Component: The subject property and surrounding area is not
located within an area of city impact and is not located within five or more miles of any
Canyon or Owyhee County cities. The city of Adrian, Oregon is located approximate four
miles to the northwest. Within a one-mile radius of the subject property there are 48
residential homes on 72 total agriculturally zoned land parcels with an average lot size of
25.92 acres. This component considers growth trends, encourages economic expansion and
population growth that is guided to enhance the quality and character of the County. Policies
2 and 3 encourage future high-density development to locate within incorporated cities and/or
areas of impact and encourage future population to locate in areas that are conducive for
residential living and that do not pose an incompatible land use to other land uses. The
predominant land use of properties within a one mile radius is agricultural production. There
is no evidence to suggest that population growth trends are occurring in this area of the
county. There are no platted subdivisions within one mile of the subject property as
evidenced by the aerial photo and the subdivision map (Exhibits 41 & 42). The land use and
zoning is agricultural and the proposed feedlot will support the agricultural beef industry
providing the applicant and producers within the county a viable location to sell and feed out
their beef crop.

Case # CU2022-0036 - Findings of fact, Conclusions of law and Order Page 5



(4) Chapter 3: School Facilities and Transportation Component: The focus of this
component is primarily on ensuring the development of school facilities to support population
growth. There are no schools located in Canyon County within five miles of the property.
The Commission finds that the proposed use and application does not directly relate to this
section of the plan as it does not create increase in population and/or affect development
plans of the transportation systems in and around the area schools.

(5) Chapter 4: Economic Development Component:
This Plan component contains the following goals: 1. To diversify and improve the
economy of Canyon County in ways that are compatible with community values; 2. To
support the agriculture industries by encouraging the maintenance of continued agricultural
land uses and related agricultural activities; 3. Create new jobs that are sustainable and
lasting; 4. Provide and economically viable environment that builds and maintains a diverse
base of business; and 5. To ensure that land use policies, ordinances, and processes allow for
a viably economic environment for development. The applicant asserts that the CAFO will
create jobs, support area farmers, ranchers, and support services having a secondary benefit in
the way of utilization of local products and businesses. These claims are supported by
numerous letters of support from local businesses, cattle producers, and farmers. (Exhibits 45
& 46 containing 155 individual submissions)

Additionally, the use and application support continued agricultural use and economic
benefits through an existing business and is therefore consistent with policies 1, 2, 5 and 7 of
the Plan. More specifically, policy 1 states, “Canyon County should encourage the continued
use of agricultural lands, land uses, and recognize the economic benefits they provide to the
community.”

(6) Chapter 5: Land Use Component: The County’s Land Use Component begins with a
statement that “the County’s agricultural lands need to be monitored and maintained. The
County’s agricultural agriculture must be protected from encroachment.” These statements
are some of the most explicit direction in the Plan. The goals of this component are stated
below:

1. To encourage growth and development in an orderly fashion, minimize adverse impacts
on differing land uses, public health, safety, infrastructure and services.

2. To provide for the orderly growth and accompanying development of the resources

within the county that is compatible with the surrounding area.

Use appropriate techniques to mitigate incompatible land uses.

4. To encourage development in those areas of the county which provide the most
favorable conditions for future community services.

5. Achieve a land use balance, which recognizes that existing agricultural uses and non-
agricultural development may occur in the same area.

6. Designate areas where rural type residential development will likely occur and recognize
areas where agricultural development will likely occur.

7. To encourage livability, creativity and excellence in the design of all future residential
developments.

8. Consider adjacent county land uses when reviewing county-line development proposals.

(98]

The Board in its future land use map has designated this area for future agricultural use.
Although some residential uses exist in the area, the Commission believes the Plan directs the
hearing body to mitigate conflicts between those two uses--not to exclude agricultural uses
where residential uses exist. The conditional use process allows for the Commission to apply
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enforceable conditions with the intent of mitigating conflicts by restricting and monitoring
the use of the subject parcel as a feedlot where existing residential uses exist in the
agricultural zone. These include, but are not limited to, shielded lighting, setbacks, animal
numbers, protection of water sources, compliance with odor and pest control plans, and
compliance with state and federal and other county regulations related to the CAFO permit.
The Commission believes that the goals as stated encourage the County to find a balance
between the uses and that the conditions have accomplished that. The Commission also
recognized that it should be mindful that imposed conditions should not violate the Idaho
Right to Farm Act by restricting agricultural activities normally protected by the Right to
Farm Act. The applicant indicated in testimony that they were not opposed to the conditions
as written.

This Land Use Component includes eleven (11) general policies directed at the review
process for land use applications. Policy No. 2 says to “Encourage orderly development of
subdivisions and individual land parcels, and require development agreements when
appropriate”. The Commission acknowledges that conditions can be placed through the CUP
process affecting similar compliance and review requirements as a development agreement.
Policy 6 requires review of proposals in areas that are critical to groundwater recharge and
sources to determine impacts, if any, to surface and groundwater quantity and quality. The
County requested a CAFO Siting Team Review of the property and proposal. The Siting
Team evaluated the property as “High Risk™ for environmental impacts to the water sources
on the property. The Commission acknowledges that the Siting Team, led by the Idaho State
Department of Agriculture, Pradip Adhikari, PhD, indicates that the inherent risks can be
mitigated through best management practices and compliance with the requirements of the
ISDA and the nutrient management plan as approved and to be amended if the permit for the
CAFO is approved. The facility is and would continue to be subject to IDAPA rules and
regulations and subject to ISDA inspections and permitting. This is evidenced by the AK
Feeders CAFO Site Advisory Team report, email responses to staff and applicants, and
approved Nutrient Management Plan (Exhibits 8-8.3, 13, 20, 19). Policy 11 encourages the
county to coordinate planning and development with applicable highway districts. The
Commission finds that this has been accomplished as evidenced by the agency responses
from Golden Gate Highway District and Oregon Department of Transportation (Exhibits 17
& 18).

The Land Use Component also includes a section specific to Agriculture. The Plan states that
the “County’s policy is to encourage the use of these lands for agriculture and agriculturally-
related uses...” with four additional policies including the protection of agricultural land for
the production of food, voluntary mechanisms for the protection of agricultural land, support
of the Idaho Right to Farm laws (Idaho Code §22-4501-22-4504), as amended. Policy 4 is of
specific note and is as follows: Recognize that confined animal feeding operations (CAFOs)
may be more suitable in some areas of the County than in other areas of the County. The
Commission finds that the subject property has encompassed a feedlot component for many
years and that this is a predominantly agricultural area of the county with limited residential
development, no residential subdivisions or residential development trends as evidenced by
written testimony, aerial maps, and lack of concentrated development. The Commission also
finds that there are several feedlots and dairies in the vicinity within 1.5 to 5 miles in Canyon
County and Owyhee County as evidenced by the Siting Team Map, aerial maps, and staff
analysis. The Commission also finds that the Siting Team indicates that the noted
environmental risks can and will be mitigated through compliance with the IDAPA 02.04.15
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“Rules Governing Beef Cattle Animal Feeding Operations,” and finds that this predominantly
agricultural area of the county is suitable for a feedlot operation (Exhibits 8-8.3, 10, 28, 34,
39, & 41).

The Commission does not find that the residential, area of city impact, or commercial and
industrial sections of this component have policies that are directly applicable to this
application in this area of the county.

(7) Chapter 6: Natural Resources Component:

The Commission finds that the Plan recognizes the attributes of agricultural land as a natural
resource in the county and that the Agricultural / residential interface areas often create
conflicts between residents. The Commission recognizes that one of the most significant
policy directives of this Plan is supporting, protecting, and development of the County’s
agricultural resources.

This component includes a separate Agricultural Land section with specified goals and
policies. The first goal in this section is “To support the agricultural industry and
preservation of agricultural land.” The policies in this section include the protection of
agricultural activities from land use conflicts or undue interference created by non-
agricultural development, that development should not be allowed to disrupt irrigation
structures and associated rights-of-ways, and to protect agricultural activities from land use
conflicts or undue interference created by existing or proposed residential, commercial or
industrial development. The Commission finds that these goals and policies support the
expansion of the agricultural use as a CAFO feeding operation on the property and that the
component encourages the Commission to mitigate the conflicts with the residential uses
through meaningful and enforceable conditions in the CUP process that can ensure that the
waterways are protected (ISDA jurisdiction), irrigation systems are not disrupted, and that the
applicant must actively manage the proposed plans for dust, odor, pests, and waste
management at the facility. (Exhibits 3, 8, 12, 22)

The Natural Resources component also contains a water section that recognizes that water is
an essential and limited natural resource that should be preserved and protected. The County
CAFO ordinances recognize this and require that the county request a CAFO Site Advisory
Team (inclusive of agencies with jurisdiction expertise in these areas) review the proposed
facilities to evaluate the environmental risks as they relate to water use and sources of
potential contamination at a facility. The siting team provided specific mitigation measures
that will address the high risk areas identified in the report including, soil components,
discontinuous clay layers, depth to groundwater and sand & gravel aquifer. The Commission
recognizes that the mitigation techniques and best management practices fall under the
Jurisdiction of the state and federal agencies but also recognizes that the County can place
meaningful and enforceable conditions to ensure applicant compliance through the CUP
process. The Commission also recognizes that the area is close to the Snake River, that there
is high groundwater as indicated through testimony and the siting team report, also that the
property lies 3300 feet west of, but down gradient of, an identified nitrate priority area. The
Commission finds that the risks can be mitigated through required IDAPA rules, best
management practices, and conditions of development in the CUP process. (Exhibits 8, 12 &
12.2,39 & 44)

The Commission finds that including a modification to Condition #11 to include language
that clearly states that there shall be no discharge of effluent to the Snake River from the
proposed CAFO is appropriate to mitigate concerns for that existing water way.

Case # CU2022-0036 - Findings of fact, Conclusions of law and Order Page 8



There is no indication in the record that the Fire District is concerned with availability of
water for fire protection for the proposed use or that the goals and policies of the Fish and
Wildlife Habitat, Air, or Mineral Resources are implicated here. The Commission does
recognize that the proximity to the Snake River and the vast open cultivated agricultural
fields in this region of the county promote the presence of wildlife including the snow geese
as indicated in public testimony and pictures. The Commission does not find overwhelming
evidence that the presence of an expanded feedlot operation on 80 acres would sufficiently
reduce or disrupt the current migratory conditions in this area of Canyon County, Idaho and
on the Oregon properties adjacent to the facility as evidenced by the expanse of open
cultivated fields in the predominantly agricultural area in the aerial maps as part of the record.
(Exhibit 3, 30, 32, 50, &47)

(8) Chapter 7: Hazardous Areas Component
The hazardous areas component focuses primarily on floodplain and hillside development in
the county. The Commission finds that the subject property is not in a hazardous area, near
a landfill, and it is located within the Wilder fire protection district. The Commission
acknowledges that the property lies near the Snake River and that it is an area that has a high
water table; however, the property is not in a mapped flood hazard area as evidenced by the
siting report and floodplain case map (Exhibits 32).

(9) Chapter 8: Public Services, Facilities and Utilities Component
This component contains goals and policies to ensure that public services are adequate for
the proposed use. Among those services considered in the component text are water,
wastewater, storm water, solid waste, public safety, and utilities and energy. The goals of
the component are broadly intended to direct the County’s planning in a manner where
appropriate services are available for a proposed use and more specifically as it relates to
residential and commercial/industrial development. Policy 4 states, “Encourage activities to
promote the protection of groundwater and surface water.” The Commission acknowledges
that the proposed use has potential to impact water quality as evidenced by the “high risk”
score in the Siting Team report. The Commission also finds that evidence has been
presented by the entities having jurisdiction (ISDA, IDEQ, and IDWR) that the risk can be
effectively mitigated through appropriate permitting, construction, inspections, and best
management practices (BMPs) typically utilized for the proposed use (see Exhibits 8-8.3,
13,20, 21). The Commission also acknowledges that this component discusses solid waste
management in the context of the Canyon County Landfill. The component does not
address agricultural nutrient management. For the purpose of an agricultural facility, solid
waste is managed through the Nutrient Management Plans (NMP) required for animal
facilities that are composting or land applying ‘nutrients’ to area properties and regulated by
the IDAPA rules and regulations. These plans are reviewed by the Idaho Department of
Agriculture with conditions noted and BMPs that help to promote protection of area water
sources. (Exhibit 13).

(10) Chapter 9: Transportation Component
The Plan’s transportation component has many broad goals and policies as well as specific
goals and policies for various types of development. The county is reliant on the highway
districts, the Idaho Transportation Department, and other agencies with jurisdictional
authority to provide comment on any impacts to the County’s roadways. In this case,
Golden Gate Highway District No. 3 (GGHD) and the Oregon Department of Transportation
(ODOT) are the transportation agencies with jurisdiction over the roadways in the area of
this project. The GGHD and the ODOT have reviewed and provided comment in response
to the application information (Exhibit 17 & 18). The Commission acknowledges that area
residents are concerned about an increase in truck traffic to and from the proposed facility
and as evidenced in the aerial maps there are a number of ninety degree or ‘sharp’ turns in
Peckham and Red Top Roads (Exhibit 33 and 48 & 52). The Commission also
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acknowledges that this is an agricultural area that is expected to have agricultural traffic
including tractors, harvesting equipment, semi-trucks and trailers as well as residential
vehicles. The applicant estimates that if approved there could be a net increase of eleven
(11) daily vehicle trips in the traffic analysis (provided to GGHD inclusive of employees,
trucks and service providers. Consistent with Policy No. 13 the site has access to
maintained public roads, State Line Road and Peckham Road, for fire protection and
emergency services access. The applicant must comply with GGHD access requirements
(Exhibit 15 & 16). The Commission finds the application and noticing processes consistent
with applicable goals and policies in this component.

(11) Chapter 10: Special Areas, Sites, and Recreation Component:
This component considers the many important aspects of our rivers, parks and recreation
opportunities in Canyon County. The Commission acknowledges that area residents were
concerned with impacts to the Snake River and that there is wildlife including snow geese
that migrate through this region as evidenced by aerial photo and provided pictures (Exhibits
47 & 50). The southwest corner of the subject property (measured from the irrigation pivot)
is located within approximately 250 feet of the Snake River however, the proposed CAFO
facility (80-acre site) delineated on the site plan is buffered by approximately 750-800 feet
of irrigated pasture land. The concerns with seepage and water contamination are proposed
to be mitigated through the state agency required permitting processes as outlined in the
Siting Team report and IDEQ letter (Exhibit 8 & 20). The Commission also acknowledges
that the applicant has provided a lighting plan (Exhibit 14) and must comply with the
requirement for downward facing shielded lighting at the facility in accordance with CCZO
§08-01-11(1)C4 addressing (Exhibit 47 Glenis Christopherson) concerns for light pollution
and potential impact to the wildlife. With these considerations the Commission finds that
the property is agricultural, in agricultural production, and that the other goals and policies
of this component of the Plan are not directly applicable to the proposed facility.

(12) Chapter 11: Housing:
As stated elsewhere herein the County’s future land use map designates the future land use
of this property as agriculture. The property is not located within an area of city impact and
is more than four (4) miles from the nearest city where services can be provided for housing
development. This area is not designated for housing, the application does not include a
housing component and therefore the Commission finds that the goals and policies in this
component of the Plan are not applicable.

(13) Chapter 12: Community Design Component:
This component focuses on design features and appearances and the visual impact from the
transportation system and scenic by-way corridors. The subject property is bounded by
Peckham Road and State Line Roads, the roads in this area are not designated as scenic by-
ways. Fargo Road, approximately 4.4 miles to the east is the nearest scenic by-way to this
location. The site plan is consistent with the setback requirements as defined in the CAFO
ordinances. The property and surrounding properties are predominantly pasture and
cultivated agricultural uses. The facility is buffered by an approximate 45 acres of an
irrigated pasture used for grazing as evidenced by Cardoza photos in Exhibit 51 on the south
to Peckham Road. The Cardoza residence is the nearest residence to the facility and that a
visual buffer may be necessary to lessen the impact of the agricultural facility to this
property. Again, the Commission recognizes that this area of the county is designated
agriculture on the future land use map and that agricultural uses inclusive of Policy 3,
encourage development design that accommodates topography and promotes conservation
of agricultural land. Policy 5 encourages each development to address concerns regarding
roads, lighting, drainage, stormwater runoff, landscaping, re-vegetation of disturbed areas,
underground utilities and weed control (see Exhibits 12, 14, 8). Through conditions placed
in the CUP that the development must abide by, alongside other applicable state and federal
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laws and regulations, the Commission finds that the applicant meets the overall purpose of
the goals and policies of the Community Design component applicable to this site.

(14) Chapter 13: Agriculture Component:
The goals and policies of this component are specific to agriculture. The reviews of the
other specific agriculture sections in the Land Use Component and Natural Resources
Component are also pertinent to this section as well. The first statement in this component
reads, “Canyon County is a highly productive agricultural area as a result of good soils, a
long growing season, and the delivery of water by irrigation districts and canal companies.
Agriculture and farming provide the economic and social foundation of our communities. It
is therefore essential for the county to support agriculture through the land use planning
process. Canyon County’s policy is to support agricultural use of agricultural land and to
protect agricultural lands from inappropriate and incompatible development.” The following
goals and policies in this component address the needs and expectations for agriculture and
agricultural activities.

Goals:

1. Acknowledge, support and preserve the essential role of agriculture in Canyon County.
2. Support and encourage the agricultural use of agricultural lands.

3. Protect agricultural lands and land uses from incompatible development.

Policies:

1. Preserve agricultural lands and zoning classifications.

2. Develop and implement standards and procedures to ensure that development of
agricultural land is compatible with agricultural uses in the area.

3. Protect agricultural operations and facilities from land use conflicts or undue
interference created by existing or proposed residential, commercial or industrial
development.

4. Development shall not be allowed to disrupt or destroy irrigation canals, ditches,
laterals, drains, and associated irrigation works and rights-of-way.

5. Recognize that confined animal feeding operations (“CAFQO’s”) may be more suitable in
some areas of the county than in other areas of the county.

The Commission finds that the proposed use is an agricultural use in an agricultural zone and
that agriculture is important to the economic and social foundation of our county. The
Commission also recognizes that there are existing residential homes on agricultural
properties in this region of the county as evidenced by testimony and maps. The Commission
also acknowledges that there are other diaries, feedlots, and a sheep farm in the five-mile
radius of the proposed new CAFO as evidenced in the staff report, siting team map, and is
also identified herein in the Land Use Component review. The Commission acknowledges
that agricultural operations and facilities can create conflict with new and existing residential
and commercial development and that our agricultural base drives our economy. Mitigation
measures to address odors, pests, lighting, and environmental concerns are conditioned and
will be implemented by the operator in accordance with state and federal regulations
including grading and retention of drainage water in lined evaporation ponds. The applicant
must protect the waterways and irrigation structures which is appropriately addressed in the
Siting Team Report, the site plan and NMP requirements as well as meaningful and
enforceable conditions placed in the CUP (Exhibits 1, 3, 6, 7, 8, 10, 12, 13, 14, 15, 16, 32, 34,
35, and 4).
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The Commission also finds that the Siting Team indicates that the noted environmental risks
can and will be mitigated through compliance with the IDAPA 02.04.15 “Rules Governing
Beef Cattle Animal Feeding Operations,” and finds that the agricultural area of the county is
suitable for a feedlot operation (Exhibits 8-8.3).

(15) Chapter 14: National Interest Electric Transmission Corridors Component:
The purpose of this component is to address electrical transmission corridors. There is no
evidence in the record to indicate that this application relates to or will impact the County’s
electric transmission corridors and therefore the Commission finds that this component of
the Plan not applicable to the application or applicants use as a CAFO.

(2) Evidence includes the application, support materials submitted by the applicant, public testimony, and the
staff report with exhibits found in Case No. CU2002-0036.

(3) Evidence includes associated findings and evidence supported within this document.

4. Will the proposed use be injurious to other property in the immediate vicinity and/or negatively change the
essential character of the area?

Conclusion: The Commission finds and concludes that the proposed confined animal feeding operation (CAFO)
is proposed in an agricultural zone and area with predominantly agricultural uses. As conditioned the
use will not negatively change the predominantly agricultural character of the area and will not be
injurious to properties in the immediate vicinity and regulated by state, federal, and local regulations.

Findings: (1) The property is located in an “A” (Agricultural) zone (Exhibit 1). The character of the area is
predominantly agricultural and the property has contained a feedlot element for many years
(Exhibits 6, 7, 22). Expansion of the feedlot portion of the agri-business is an “A”
(Agricultural) zone does not alter the agricultural character of the area.

(2) The applicant modified the site plan of the facility to construct the expansion area of the
feedlot to buffer the existing residential properties with open agricultural fields as evidenced
by the site plan. The applicant shall conform to the site plan as conditioned. (see FCO
Conditions of Approval #3,4, & 5)

(3) Mitigation measures to address odors, pests, lighting, and environmental concerns are
conditioned and will be implemented by the operator in accordance with state and federal

regulations including grading and retention of drainage water in lined evaporation ponds and
as regulated by ISDA.

(4) The applicant possesses ownership of the majority of properties in the immediate vicinity of

the proposed feedlot expansion as identified in County Assessor records and presented in area
map (Exhibit 28).

(5) There are multiple feedlot and dairy operations in the near vicinity of the proposed facility
including a feedlot/dairy operation 1.5 miles to the east at 21351 Arena Valley Road, Wilder,
ID. Three feedlot/dairies located within three (3) miles or less in Owyhee County on the
south side of the Snake River and a large 145 acre sheep/lambing operation approximately
2.5 miles northeast of the subject property at 23503 Roswell Road as evidenced by the Siting
Team map and aerial review of county properties. (Exhibits 10 & 35)
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(6) The proposed facility is not located in an identified nitrate priority area. The Ada Canyon
nitrate priority area as identified on the case map is located approximately 3300 feet (more
than a half mile) to the east of the subject property. State regulatory agencies require
mitigation measures and best practice management to protect the surface and groundwater as
outlined in the Siting Team Advisory Report (Exhibits 8, 13, 20, 39).

(7) Evidence includes the application, support materials submitted by the applicant, public
testimony, and the staff report with exhibits found in Case No. CU2022-0036.

(8) Evidence includes associated findings and evidence supported within this document.

(9) The Commission did not find that evidence was presented in written or oral testimony from
those individuals testifying in opposition supporting the claims of injury including loss of
property value or enjoyment of their properties as a result of the proposed CAFO siting.
Individuals chose to not stand for questions specific to their concerns and testimony. The
Commission probed individuals standing for questions to glean evidence of harm, loss,
injury—understanding of their specific concerns and potential opportunity for mitigating
those concerns. More specifically Commissioner Sheets indicated that, “me personally,
knowing how to present evidence of property values being decreased, I did not see that
tonight and so it was difficult for me to take statements imploring us to have common sense
that this was necessarily going to decrease property values-- I did not find that tonight and
I’m making that finding right now-there was not evidence in this record that demonstrated a
loss of property values.”

5. Will adequate water, sewer, irrigation, drainage and stormwater drainage facilities, and utility systems be
provided to accommodate the use?

Conclusion: The Commission finds and concludes that adequate facilities and systems for the use will be provided
as regulated and conditioned at the time of expansion.

Findings: (1) The applicant has applied for and obtained approval for additional stock water rights for the
facility to be accessed from a new agricultural well on the subject property. The property
currently has approved irrigation and stock water rights from the Allen Drain and surface
water rights from Riverside Irrigation District as evidenced in Exhibits 21 & 22.

(2) Drainage and stormwater retention areas are to be designed and constructed in compliance
with the requirements of the Idaho Department of Agricultural (ISDA) regulations and as
specified in the Siting Team Advisory Report. Said facilities are regulated and regularly
inspected by the ISDA to ensure compliance with the applicable standards (Exhibits 8, 8.2,
20).

(3) Evidence includes the application, support materials submitted by the applicant, public
testimony, and the staff report with exhibits found in Case No. CU2022-0036.

(4) Evidence includes associated findings and evidence supported within this document.

6. Does legal access to the subject property for the development exist or will it exist at the time of
development?

Conclusion: The Commission finds and concludes that legal access currently exists to the subject property and that

Golden Gate Highway District No. 3 (GGHD) will require improvements to the approach apron from
State Line Road into the subject property.
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Findings: (1) The property has frontage on State Line and Peckham Roads. The access for the proposed
CAFO will be at the existing access location to the current agri-business and residence at
21696 State Line Road. The applicant is not proposing nor has GGHD approved a new
access to Peckham Road.

(2) GGHD reviewed the application proposal and provided comment with conditions requiring a
paved approach in accordance with ACCHD requirements as evidenced by Exhibit 18.

(3) The Oregon Department of Transportation as an affected agency also made comment
indicating that permitting authority on the east side of State Line Road and they do not have
specific concerns with the traffic generation estimated in the applicant’s traffic narrative
(Exhibits 17)

(4) Evidence includes the application, support materials submitted by the applicant, public
testimony, and the staff report with exhibits found in Case No. CU2022-0036

(5) Evidence includes associated findings and evidence supported within this document.
7. Will there be undue interference with existing or future traffic patterns?

Conclusion: The Commission finds and concludes that this is a rural agricultural area with expected agricultural
traffic including but not limited to trucks, tractors, harvesting equipment, support services and
residential vehicles will not create undue interference with existing or future traffic patterns. The
roads are publicly maintained roads that provide for emergency vehicles including fire and police to
access the property and surrounding area properties. The jurisdictional agencies referenced in criteria
six (6) did not report that the addition of approximately eleven (11) vehicle trips (24 total per traffic
analysis) per day would cause undue interference with existing or future traffic patterns.

Findings: (1) GGHD reviewed the application proposal and provided comment with conditions requiring a
paved approach in accordance with ACCHD requirements as evidenced by Exhibit 18. As
conditioned the applicant will comply with GGHD (condition #6)

(2) The Oregon Department of Transportation as an affected agency also made comment
indicating that permitting authority on the east side of State Line Road and they do not have
specific concerns with the traffic generation estimated in the applicant’s traffic narrative
(Exhibit 17)

(3) The subject property has road frontage on and access to a public road, State Line Road as
evidenced by aerial map.

(4) Evidence includes the application, support materials submitted by the applicant, public
testimony, and the staff report with exhibits found in Case No. CU2022-0036.

(5) Evidence includes associated findings and evidence supported within this document.

8.  Will essential services be provided to accommodate the use including, but not limited to, school facilities,
police and fire protection, emergency medical services, irrigation facilities, and will the services be
negatively impacted by such use or require additional public funding in order to meet the needs created by
the requested use?

Conclusion: The Commission finds and concludes that essential services will be provided and this application will
not negatively impact existing services or require additional public funding.

Findings: (1) The proposed CAFO is not anticipated to impact essential services as there is not expected to
be a significant increase in population, residential development, or need for additional police,
fire or ambulance response to the feedlot facility. Irrigation facilities will continue to be
maintained and preserved on the subject property.
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(2) The City of Wilder, Canyon County Sheriff, Riverside Irrigation District, Canyon County
Paramedics/EMT, and Wilder Fire Protection District were notified of the request and did not

provide responses to indicate that the proposed use would have a negative impact. No
mitigation measures are proposed at this time.

(3) Evidence includes the application, support materials submitted by the applicant, public
testimony, and the staff report with exhibits found in Case No. CU2022-0036.

(4) Evidence includes associated findings and evidence supported within this document.

Canyon County Code §09-01-25, 09-03-07, 09-05-25, 09-07-09, 09-09-17, 09-11-25, 09-13-07,09-15-07, 09-17-23,
09-19-12 (Area of City Impact Agreement) - AREA OF CITY IMPACT AGREEMENT ORDINANCE

Conclusion: The Commission finds and concludes that an area of city impact ordinance is not applicable to this

application. The property is not located within the Wilder Area of City Impact. A courtesy agency notice
was sent to the City of Wilder and the no response was received from the City of Wilder.
Findings: (1) The proposed CAFO facility and subject property is not located within the Wilder area of city

impact. The impact area boundary is located approximately 3.73 miles east of the subject
property at Rodeo Lane. (Exhibit 1)

(2) Evidence includes the application, support materials submitted by the applicant, public
testimony, and the staff report with exhibits found in Case No. CU2022-0036.

Additional Criteria: 08-01-11: Criteria for approval and development standards for new facilities

A. General Requirements:

1. The new CAFO shall be within an area zoned A (agricultural), M-1 (light industrial), M-2 (heavy

industrial) or IP (industrial park), where appropriate.

Conclusion: The Commission finds and concludes that the proposed CAFO facility is within an area zoned
“A” (Agricultural).

Findings: (1) Exhibit 1 Parcel Tool identifies the subject property R37348010 as being zoned Agricultural
and designated “AG” on future land use map 2011-2022.

(2) Exhibit 34 Zoning and Classification Map.

2. The new CAFO shall comply with and not be in violation of any federal, state or local laws or
regulatory requirements.

Conclusion: The Commission finds and concludes that evidence provides that the current facility is in

compliance with the Canyon County ordinances and as conditioned the CAFO shall comply with
federal, state, and local laws and regulatory requirements. (Condition #1)

Findings: (1) The existing feedlot and cattle operation is in compliance with current Canyon County codes.

(2) The existing feedlot is operating under an approved Nutrient Management Plan (Exhibit 13).

(3) The existing feedlot and cattle operation has approved irrigation and stock water permits
from the Idaho Department of Water Resources (Exhibits 21 & 22).

(4) Expansion of the existing feedlot facility will require an updated Nutrient Management Plan
in compliance with ISDA (IDAPA) rules and regulations (Condition #1) and compliance with
the CAFO requirements in the Canyon County Code as conditioned.

3. An applicant shall not begin construction of a new CAFO prior to approval of the CAFO siting
permit.

Conclusion: The Commission finds and concludes that the applicant made upgrades to the current cattle

operations on the subject property including the addition of cattle feeding pens and alleys. Staff
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indicated that the facilities could only be constructed to manage the entitled animal units (<1000
head) in the feedlot facility. The applicant complied and has not constructed facility
improvements beyond the entitlement requirements for the current business operations.

Findings: (1) Courtesy notice and photos from DSD staff indicating construction restrictions. (Exhibit 26
& 27)

(2) Aerial photos showing evidence of site improvements (Exhibit 7)
(3) Evidence within the staff report and FCOs indicating the Canyon County Zoning Ordinances
(CCZO) entitlement criteria and allowed units on the AK Feeders’ properties.

4. A new CAFO shall comply with IDAPA rules governing dead animal disposal.

Conclusion: The Commission finds and concludes that the applicant has provided for a mortality pick-up
location. The facility will comply with rules governing dead animal disposal. (Exhibits 3, & 12)

Findings: (1) A condition shall be placed to comply with dead animal disposal regulations as governed by
the IDAPA and under the jurisdiction of ISDA. (Condition #18)
B. Animal Waste:

1. The new CAFO shall comply with the terms of its nutrient management plan (NMP) for land
application.

Conclusion: The Commission finds and concludes that the applicant has submitted and received approval for
the current facility NMP. The NMP and land application of waste is regulated and inspected by
the Idaho Department of Agriculture as the entity with jurisdictional authority.

Findings: (1) See AK Feeders Site Advisory Team Report (Exhibits 8-10).
(2) See ISDA letter dated March 15, 2023 approval of AK Feeders NMP (Exhibit 13)

2. The new CAFO shall be in compliance with all applicable environmental regulations and
requirements.

Conclusion: The Commission finds and concludes that the applicant will operate the CAFO in compliance
with all applicable environmental regulations and requirements as conditioned and regulated by
the agency having jurisdictional authority (Condition 1).

3. All new lagoons shall be constructed in accordance with state and federal regulations.

Conclusion: The Commission finds and concludes that the Idaho State Department of Agriculture has
regulatory jurisdiction and authority of this criteria.

Findings: (1) See AK Feeders Site Advisory Team Report (Exhibit 8).
C. Site Setbacks:

1. The locating of animal waste systems, corrals, wells and septic systems shall conform to all applicable
rules, regulations and specifications as required by those regulatory agencies with CAFO oversight.
Finding: The facility shall comply with setbacks and will be conditioned to comply as required by

regulatory agencies having oversight of CAFO permitting activities. Two feed pens constructed
in September 2022 are not located 50 feet from the public right of way and condition no. 5
requires the applicant to reconstruct the pens to comply with the site plan and CAFO setback
requirements.

2. Any feed product resulting from the ensilage process shall be located at least three hundred fifty feet
(350') from any existing residence not belonging to the owner or operator of the CAFO, unless the
other owner gives written consent to a shorter distance.

Finding: The facility is owned by AK Feeders. There is one house on the subject property and it is owned
by AK Feeders. The nearest non-applicant owned residential property from the defined 80 acre
CAFO boundary on the site plan (Exhibit 3) is more than 450 feet to the southeast on Peckham
Road.
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3. All agricultural buildings, feed bunks, feed racks, corrals, feed storage areas, or other improvements
shall be set back a minimum of fifty feet (50') from the public rights-of-way (ROW).

Finding: The site plan for the CAFO facility identifies the appropriate setbacks for the proposed facility
structures. Two of the existing feeder pens (constructed in September 2022) and located
adjacent to State Line Road do not currently meet setbacks (approx. 30° from ROW) and will
require modification to bring those pens into compliance with the submitted site plan and
ordinance. A condition shall be placed to require the setback be met—50 feet from Stateline
Road rights-of-way. (Condition #5)

4. Lights shall be placed and shielded to direct the light source down and inside the property lines of
the new CAFO. All direct glare from the CAFO lights shall be contained within the CAFO facility
area.

Finding: The applicant has provided a site plan and identified the location of the proposed lights at the
Jacility. A condition is placed to require compliance with the C4 (Condition #7).

S. No new CAFO shall be approved unless the following questions are answered to the satisfaction of

the commission or board:

(A) Whether the proposed facility will be injurious to or negatively change the essential character of the
vicinity.
Finding: The proposed facility will not be injurious or negatively change the essential character of this
predominantly agricultural area of Canyon County as conditioned. This criteria is also addressed in
the eight (8) CUP criteria of review and more specifically criteria #4.

(B) Whether the proposed facility would cause adverse damage, hazard and nuisance to persons or property
within the vicinity.
Finding: As conditioned, the facility will not cause adverse damage, hazard and nuisance to persons
or property within the vicinity. This criteria is also previously addressed in the number eight (8) CUP
criteria above. A condition is placed to require compliance with state and federal requirements
(Condition #1), compliance with the provided Waste Management and Nuisance Control Plan -
including waste, odor, pests, and dust (Condition #14). Conditions have also been placed to address
weeds, dust, # of cattle housed in the feedlot facility, lighting, dead animal disposal, protection of
irrigation facilities, parking on roadways, and more specifically Condition #12 addresses land
application of nutrients setback of 300 feet from the Cardoza property and #13 a 500 foot setback not
allowing for any current or future stockpiling or composting of waste from the residential properties
immediately adjacent to the 163.23 acre subject property. The Commission did not find evidence in the
testimony or case file to support injury, damage or harm to surrounding persons or property.

(C) Whether studies should be ordered at the CAFO applicant's expense to aid the commission/board in
determining what additional conditions should be imposed as a condition of approval to mitigate
adverse damage, hazard and nuisance effects.

Finding: The facility must comply with the IDAPA 02.04.15 “Rules Governing Beef Cattle Animal
Feeding Operations,” as regulated, permitted, inspected and enforced by the Idaho Department of
Agriculture. A Siting Team review was conducted and a report was provided to the County with
proposed mitigation requirements. The ISDA has also reviewed and provided an approval letter for
the current AK Feeders’ Nutrient Management Plan for the existing facility with required testing and
identified best management practices. These items are under the jurisdiction of the ISDA.

6. The animal waste system shall not be located or operated closer than five hundred feet (500') from
an existing residence belonging to someone other than the applicant, or be loc